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believed there were places where I could make 
a difference, I became more involved. This is 
the simple version for many attorneys – there 
was a need, a lawyer responded to that need 

and as that lawyer 
saw more need, 
the volunteer time 
became greater. 
The vast majority 
of volunteers want 
to make the legal 
profession and bar 
better for lawyers, 
our clients, the pub-
lic and Oklahoma.  

I hope that any 
lingering negative 

sentiment toward our bar changes. As with 
any organization, there are many aspects 
we can improve upon or, perhaps, do dif-
ferently. Recognition and identification of 
needed change are what enable progress and 
growth. We have dedicated board, commit-
tee and section members and hard-working 
volunteers who put their best foot forward 
as practitioners impacting our community. I 
want to create a spirit of solidarity – a sense of 
pride and honor among all our membership. 
Working together, we can identify areas of 
improvement and work toward solutions. I 
am at the helm for only one year. Perhaps 
this year will only be the beginning of the 
next great progression of the bar. But it is not 
just up to me. It is up to all of us. Are you in?

THIS YEAR, I WOULD LIKE THE OBA TO COMMIT  
to what many of us have long been committed to –  

esprit de bar. A feeling of pride, fellowship and common 
loyalty that is shared by the members of our association. 
When a group, whether it’s 
a team, club, class or scout 
troop, gives its members a 
sense of cohesion and sup-
port, it has esprit de corps. If 
you’ve ever been on a sports 
team that had great morale 
and team spirit, you’ve expe-
rienced esprit de corps. The 
term is French, and it liter-
ally means “the spirit of the 
body,” with body in this case 
meaning “group.”

Over the years, many attorneys who have been and 
remain committed to working together to strengthen 

our legal profession have experi-
enced esprit de bar. I look forward 
to working with all of you toward 
the continued advancement of our 
profession. And it is our profession 
and our organization. Every single 
Oklahoma attorney is included when 
I say this, although I recognize there 
are some members who might doubt 
or disagree. 

At Annual Meeting, many 
attorneys were recognized and 
applauded by their colleagues for 
their contributions to the various 
projects, sections and committees of 
our organization. Groups recapped 
the year and began to plan for the 
future. I have been a volunteer in the 
organized bar for many years. At 
first, my involvement was negligible. 
But as I became more interested and 

Esprit de Bar

From thE prEsidEnt

By Jim Hicks

President Hicks practices
in Tulsa.

jhicks@barrowgrimm.com
(918) 584-1600 

Over the years, many attorneys 
who have been and remain 
committed to working together to 
strengthen our legal profession 
have experienced esprit de bar. 



FEBRUARY 2022  |  5THE OKLAHOMA BAR JOURNAL

JOURNAL STAFF
JOHN MORRIS WILLIAMS  
Editor-in-Chief
johnw@okbar.org

LORI RASMUSSEN
Editor
lorir@okbar.org

LAUREN RIMMER 
Advertising Manager 
advertising@okbar.org

DAWN SHELTON
Digital Content Manager
dawns@okbar.org

KIEL KONDRICK
Digital Content Specialist
kielk@okbar.org

Volume 93 — No. 2 — February 2022

                             JAMES R. HICKS, President, Tulsa; MILES T. 
PRINGLE, Vice President, Oklahoma City; BRIAN T. HERMANSON, 
President-Elect, Ponca City; MICHAEL C. MORDY, Immediate Past  
President, Ardmore; ANGELA AILLES BAHM, Oklahoma City; S. SHEA  
BRACKEN, Edmond; DUSTIN E. CONNER, Enid; MICHAEL J. DAVIS,  
Durant; ALLYSON E. DOW, Norman; JOSHUA A. EDWARDS, Ada;  
AMBER PECKIO GARRETT, Tulsa; BENJAMIN R. HILFIGER, Muskogee; 
ROBIN L. ROCHELLE, Lawton; KARA I. SMITH, Oklahoma City; 
MICHAEL R. VANDERBURG, Ponca City; RICHARD D. WHITE 
JR., Tulsa; DYLAN D. ERWIN, Chairperson, OBA Young Lawyers 
Division, Oklahoma City 

The Oklahoma Bar Journal (ISSN 0030-1655) is published monthly, 
except June and July, by the Oklahoma Bar Association, 1901 N. Lincoln 
Boulevard, Oklahoma City, Oklahoma 73105. Periodicals postage 
paid at Oklahoma City, Okla. and at additional mailing offices.

Subscriptions $60 per year. Law students registered with the OBA and 
senior members may subscribe for $30; all active members included in 
dues. Single copies: $3

Postmaster Send address changes to the Oklahoma Bar Association, 
P.O. Box 53036, Oklahoma City, OK 73152-3036.

THE OKLAHOMA BAR JOURNAL is a 
publication of the Oklahoma Bar Association. 
All rights reserved. Copyright© 2022 Oklahoma 
Bar Association. Statements or opinions 
expressed herein are those of the authors and 
do not necessarily reflect those of the Oklahoma 
Bar Association, its officers, Board of Governors, 
Board of Editors or staff. Although advertising 
copy is reviewed, no endorsement of any 
product or service offered by any advertisement 
is intended or implied by publication. 
Advertisers are solely responsible for the 
content of their ads, and the OBA reserves 
the right to edit or reject any advertising copy 
for any reason. Legal articles carried in THE 
OKLAHOMA BAR JOURNAL are selected 
by the Board of Editors. Information about 
submissions can be found at www.okbar.org.

BAR CENTER STAFF
John Morris Williams, Executive Director; 
Gina L. Hendryx, General Counsel; Jim 
Calloway, Director of Management Assistance 
Program; Craig D. Combs, Director of 
Administration; Janet K. Johnson, Director of 
Educational Programs; Beverly Petry Lewis, 
Administrator MCLE Commission; Lori 
Rasmussen, Director of Communications; 
Dawn Shelton, Director of Strategic 
Communications and Marketing; Richard 
Stevens, Ethics Counsel; Robbin Watson, 
Director of Information Technology; Loraine 
Dillinder Farabow, Peter Haddock, Tracy 
Pierce Nester, Katherine Ogden, Steve 
Sullins, Assistant General Counsels 

Les Arnold, Julie A. Bays, Gary Berger, Debbie 
Brink, Jennifer Brumage, Cheryl Corey, Alisha 
Davidson, Nickie Day, Ben Douglas, Melody 
Florence, Johnny Marie Floyd, Matt Gayle, 
Suzi Hendrix, Debra Jenkins, Kiel Kondrick, 
Rhonda Langley, Jamie Lane, Durrel 
Lattimore, Renee Montgomery, Whitney 
Mosby, Lauren Rimmer, Tracy Sanders, Mark 
Schneidewent, Kurt Stoner, Krystal Willis, 
Laura Willis & Roberta Yarbrough

Oklahoma Bar Association 405-416-7000 
Toll Free 800-522-8065
FAX 405-416-7001 
Continuing Legal Education 405-416-7029 
Ethics Counsel 405-416-7055
General Counsel 405-416-7007
Lawyers Helping Lawyers 800-364-7886
Mgmt. Assistance Program 405-416-7008 
Mandatory CLE 405-416-7009 
Board of Bar Examiners 405-416-7075
Oklahoma Bar Foundation 405-416-7070

www.okbar.org

OFFICERS & 
BOARD OF GOVERNORS

BOARD OF EDITORS
MELISSA DELACERDA, Stillwater, Chair

AARON BUNDY, Tulsa

CASSANDRA L. COATS, Vinita

W. JASON HARTWIG, Clinton

C. SCOTT JONES, Oklahoma City

JANA L. KNOTT, El Reno

BRYAN W. MORRIS, Ada

EVAN ANDREW TAYLOR, Norman

ROY TUCKER, Muskogee

DAVID E. YOUNGBLOOD, Atoka





FEBRUARY 2022  |  7THE OKLAHOMA BAR JOURNAL

As the COVID-19 vaccine has 
been available to a portion of the 
adult population for a year now, 
we have seen enough instances of 
COVID-19 vaccine mandates by 
employers to assess the results of 
such mandates. This article will 
first offer an overview of the Biden 
administration’s various COVID-19 
vaccine mandates, guidance for 
implementing vaccine mandates 
in the workplace and recognized 
exemptions to those mandates. The 
article will then highlight prece-
dent for vaccine mandates before 
discussing employee responses to 
COVID-19 vaccine requirements.

SOME EMPLOYERS MUST 
NOW MANDATE COVID-19 
VACCINATION FOR THEIR 
EMPLOYEES

On Sept. 9, 2021, President Biden 
issued an executive order man-
dating COVID-19 vaccinations for 
federal employees, subject to such 
exceptions as required by law.1 The 

order permitted the Safer Federal 
Workforce Task Force to publish 
guidance on vaccine mandates for 
federal employees and, later, similar 
guidance in response to an order 
mandating vaccination for federal 
contractors and subcontractors. 
Pursuant to the guidance, federal 
employees needed to be fully vacci-
nated by Nov. 22, 2021.2 Employees 
are deemed “fully vaccinated” two 
weeks after receiving the requisite 
number of doses of a COVID-19 
vaccine approved or authorized for 
emergency use by the U.S. Food 
and Drug Administration (FDA).3 
The task force noted on its guid-
ance page that federal employees 
who work remotely are still sub-
ject to the requirement because 
those employees may still interact 
with the public as part of their job 
duties.4 As for federal contractors 
and subcontractors subject to a cov-
ered contract, they must conform to 
COVID-19-related workplace safety 
protocols by Jan. 18, 2022.5

The guidance also answers 
frequently asked questions. For 
instance, a recent antibody test or 
past COVID-19 infection cannot act 
as a substitute for COVID-19 vac-
cination, and the requirement for 
contractors and subcontractors to 
become vaccinated also applies to 
those who work in outdoor settings.6 

Prior to these sweeping man-
dates, President Biden required 
nursing homes and, later, all 
health care facilities that accept 
federal funding from the Centers 
for Medicare & Medicaid Services 
(CMS) to mandate vaccines for 
their employees, totaling an 
estimated 17 million workers.7 
The initial mandate on nursing 
homes receiving federal dollars 
was likely borne out of statistics 
from a CMS report concluding, 
“‘Nursing home’ beneficiaries 
accounted for just 2% (1.4 million) 
of the Medicare beneficiaries 
(62 million), but about 22% of all 
COVID-19 cases in the U.S.”8  

Labor & EmpLoymEnt

Vaccine Mandates and 
Their Role in the Workplace
By F. H. Hamidi

IF BEFORE THIS YEAR YOU DID NOT KNOW YOUR NEIGHBORS, friends or coworkers’ 
stances on vaccines, you most certainly do now. And whether or not you previously had 

any interest in another person’s opinions on vaccine mandates, you are probably now inter-
ested. If you are an employer or counsel to an employer attempting to enforce a workplace 
vaccine mandate, you are likely concerned with the views of those who work in your indus-
try on this topic. While the motive behind vaccine mandates is to create healthier working 
environments, the reality is that some employees will not take the vaccine and will instead 
retaliate by leaving their employers shorthanded or filing lawsuits against their places of work.
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Dr. Charles Crecelius, medical 
director for two St. Louis-area 
nursing homes, commented that 
the downward trend of COVID-19  
cases and related deaths in his 
nursing homes became clear after 
90% or more of the staff became 
vaccinated pursuant to the man-
date.9 This small-scale observa-
tion is supported by researchers 
who found a striking correlation 
between an increased percentage 
of vaccinated staff and a decreased 
percentage of resident infection 
upon analyzing data from 500 
Missouri nursing homes over a 
three-month period.10 

Pursuant to the U.S. 
Occupational Safety and Health 
Administration’s (OSHA) emer-
gency authority over workplace 
safety, President Biden later 
announced on Nov. 4, 2021, that he 
intended to enforce a COVID-19 
vaccine-or-test mandate for private- 
sector businesses that employ 
100 or more workers.11 This man-
date, requiring large employers 
to require either the vaccine or 
weekly COVID-19 testing of their 
employees, became known as the 
OSHA Emergency Temporary 
Standard (ETS). 

Both the CMS vaccine mandate 
and the OSHA vaccine-or-test 
mandate have worked their way 
up to the U.S. Supreme Court. 
To start, 10 states filed suit in the 
U.S. District Court for the Eastern 
District of Missouri requesting a 
preliminary injunction to tem-
porarily block the CMS man-
date from going into effect.12 On 
Nov. 29, 2021, the district court 
issued the injunction that the 8th 
Circuit Court of Appeals upheld 
on Dec. 13, 2021. Meanwhile, 14 
other states, including Oklahoma, 
requested the same injunction 
from the Western District Court 
of Louisiana.13 The district court 
issued an injunction covering 
those 14 states plus the remaining 
26 U.S. states that had not requested 

an injunction. On Dec. 15, 2021, the 
5th Circuit Court of Appeals upheld 
the injunction as to the 14 states that 
filed the initial lawsuit only, reason-
ing that while injunctions can be 
binding throughout the country, not 
all of them should be.14 Texas soon 
joined the 24 other states that had 
requested and received an injunc-
tion, splitting the country in half 
on the CMS mandate issue.15

On Nov. 6, 2021, the U.S. Court of 
Appeals for the 5th Circuit placed 
a nationwide stay on the OSHA 
vaccine mandate.16 More than 40 
lawsuits challenging the OSHA 
mandate were consolidated into 
one case before the U.S. Court of 
Appeals for the 6th Circuit. And, 
on Dec. 17, 2021, the 6th Circuit 
dissolved the 5th Circuit’s stay, rea-
soning OSHA likely acted within 
its statutory authority in issuing the 
mandate, the OSHA mandate likely 
was not barred by the major-questions  
doctrine, OSHA likely had an 
adequate basis for implementing the 
mandate and the OSHA mandate 
is likely constitutional.17 With the 
OSHA large employer mandate stay 
lifted, OSHA announced businesses 
employing at least 100 workers should 
comply with the ETS by Jan. 10, 2022, 
to avoid facing penalties.

Challengers to both mandates 
filed emergency applications with 
the U.S. Supreme Court to stay the 
mandates as they worked their 
way through the circuit courts. 
On Jan. 7, 2022, the U.S. Supreme 
Court heard oral arguments on 
both 1) the emergency applications 
to stay the Missouri and Louisiana 
district court injunctions judicially 
enjoining the CMS mandate and 
2) the emergency applications to 
re-stay the OSHA mandate. This 
was a rare move by the court 
as oral arguments are typically 
only heard at the merits stage of 
cases. The court quickly issued its 
ruling on Jan. 13, 2022. In a 6-to-3 
decision, the court blocked the 
OSHA employer mandate, while 

allowing the CMS mandate to take 
effect with votes from five justices, 
including Chief Justice Roberts 
and Justice Kavanaugh.18  

The Supreme Court’s Jan. 13 rul-
ing simply determined whether the 
mandates would go into effect while 
the courts of appeals consider the 
challenges to them. Nevertheless, it 
appears unlikely the circuit courts 
will rule differently on these issues 
than the Supreme Court’s rulings 
on the stays.

In fact, soon after the court 
released its ruling, President Biden 
urged states and employers to 
proceed with workplace vaccine 
mandates, regardless of the court’s 
ruling on the OSHA ETS stay, to 
make working environments safe 
for employees and consumers.19 
Major companies like Citigroup, 
Google and United Airlines have 
already implemented vaccine man-
dates, while others plan to follow 
suit despite the Supreme Court’s 
unfavorable OSHA ETS ruling.20

EMPLOYERS SHOULD 
BECOME FAMILIAR WITH 
RECOGNIZED EXEMPTIONS

As many agencies and busi-
nesses have either become sub-
ject to requirements mandating 
the COVID-19 vaccine or elected 
to implement such mandates 
of their own accord, employers 
should familiarize themselves 
with exceptions to the rule or 
“exemptions.” Employees may 
request exemptions to their 
employers’ COVID-19 vaccine 
mandate based on a sincerely 
held religious belief or a medical 
condition/disability covered by the 
Americans with Disabilities Act 
(ADA). Examples of such reason-
able accommodations, as identi-
fied by the Equal Employment 
Opportunity Commission (EEOC), 
include requiring an unvaccinated 
employee entering the workplace 
to wear a face covering, work at 
a distance from others, work a 
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shorter shift if around other people, 
submit to COVID-19 testing, work 
remotely or accept reassignment.21

The EEOC recently expanded its 
guidance on religious exemptions to 
employer vaccine mandates under 
Title VII of the Civil Rights Act of 
1964.22 Generally, employees may 
request an exception, called a reli-
gious or reasonable accommodation, 
from an employer requirement, such 
as a requirement to receive vaccina-
tion, that conflicts with their sin-
cerely held religious beliefs, practices 
or observances.23 The granting or 
denying of such a request should be 
determined upon consideration of 
the particular facts of each employ-
ee’s situation. Only sincerely held 
religious beliefs, practices or obser-
vances qualify for religious-based 
accommodation.24 An employee 
does not need to use magic words 
to make a request, but the employee 
should communicate the existence 
of a conflict between their religious 
beliefs and a workplace COVID-19  
vaccination requirement.25 The 
EEOC emphasizes that employers 
may inquire into the employee’s 
religious accommodation request 
on a limited basis by questioning 
either the religious nature of the 
employee’s belief or the sincerity 
of an employee’s stated beliefs.26 
Uncommon religious practices can 

be recognized under the exemption 
as long as the belief is sincerely held.

Title VII does not require an 
employer to provide the accommo-
dation in the event the employer 
is unable to reasonably accom-
modate an employee’s religious 
belief without “undue hardship.”27 
The U.S. Supreme Court defined 
“undue hardship” in this situation 
as requiring an employer to bear 
more than a minimal or de minimis 
cost to accommodate an employee’s 
religious belief. Both financial costs 
and any burden on an employer’s 
business practices, including, here, 
the risk of spreading COVID-19 to 
others, should be considered when 
determining the level of hardship 
an accommodation poses.

Persons covered by the ADA 
may request exemptions from their 
employer’s COVID-19 vaccination 
mandate based on medical conditions 
or disabilities that would prevent 
them from safely taking the vaccine.28 
Those conditions may include:

 � allergic reactions to the 
vaccine,

 � pregnancy conditions,
 � chronic illnesses and
 � other disabilities as deter-

mined by an employee’s 
physician. 

To validate those conditions that 
may warrant disability exemptions 
from a COVID-19 vaccination man-
date, employers may obtain medical 
documentation from workers who 
request disability-related accommo-
dations to the extent permitted by 
law.29 Potential questions the EEOC 
suggests employers ask of their 
employees when a need for accom-
modation is not obvious include  
1) how the disability creates a lim-
itation, 2) how the requested accom-
modation will effectively address 
the limitation, 3) whether another 
form of accommodation could effec-
tively address the issue and 4) how 
a proposed accommodation will 
enable the employee to continue 
performing their fundamental job 
duties.30 Again, employers are not 
required to grant every accommo-
dation request, and not all requests 
should be viewed in the same light. 
Confirming the need for accommo-
dations should result from an open 
exchange of information between 
the employee and employer to 
ensure 1) requiring vaccination of 
a particular employee would cause 
more physical harm than benefit to 
the employee and 2) the employee 
is not needlessly creating a health 
hazard for others in their workplace 
by refusing to take the vaccine.

EMPLOYEE RESPONSES TO 
EMPLOYER MANDATES 

Despite the U.S. Supreme 
Court’s long-held precedent on 
vaccine mandates dating back to 
1905, employees and local gov-
ernments have fought against the 
mandates announced in 2021. For 
the most part, this resistance does 
not appear to stem from a desire 
to contract COVID-19 or from a 
fear of the vaccine’s formula but 
rather from a fear that mandates 
of this nature violate individual 
rights. In Jacobson v. Commonwealth 
of Massachusetts, Massachusetts cit-
izens living in Cambridge in 1897 
experienced a smallpox outbreak, 

For the most part, this resistance does not appear 
to stem from a desire to contract COVID-19 or 
from a fear of the vaccine’s formula but rather 
from a fear that mandates of this nature violate 
individual rights. 
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resulting in a public health crisis.31 
Inhabitants of the city who were 
not vaccinated against smallpox 
by a date certain were subject 
to fines for noncompliance with 
the public health mandate.32 
Exemptions were limited to chil-
dren under 21 years of age who 
presented a “certificate signed by a 
registered physician that they are 
unfit subjects for vaccination.”33 
Mr. Jacobson, who was of age, 
could not prove the alleged danger 
of the smallpox vaccine in his 
argument to the court.34 The court 
upheld the fine, reasoning that any 
risk of injury from the carelessness 
in administering the vaccine, or 
even in a conceivable case without 
carelessness, was too small to be 
seriously weighed against the ben-
efits of proper administration and 
use of the vaccine – those benefits 
being public health and safety.35

Fast-forward to 2021: Some 
employers, particularly in health 
care, voluntarily implemented 
COVID-19 vaccine requirements 
before President Biden’s series of 
mandate announcements. Last 
summer, a group of more than 
100 health care workers in Texas 
filed suit against their employer, 
Houston Methodist Hospital, 
claiming that Houston Methodist’s 
vaccine requirement was unlaw-
ful.36 The lawsuit followed the 
health system’s announcement 
to its 26,000 employees in April 
2021 that a COVID-19 vaccine 
was now a condition of continued 
employment, subject to medical 
and closely held religious belief 
exemptions.37 The plaintiffs 
requested a temporary restrain-
ing order preventing 1) the hos-
pital’s vaccination mandate and 
2) termination of employees who 
refused to take the vaccine within 
the timeframe outlined by hospi-
tal policy.38 The court denied the 
plaintiffs’ request on June 12, 2021, 
reasoning that the policy did not 

involve coercion. Judge Lynn N. 
Hughes of the U.S. District Court 
of the Sothern District of Texas 
opined, “This is not coercion. 
Methodist is trying to do their 
business of saving lives without 

giving them the COVID-19 virus. 
It is a choice made to keep staff, 
patients, and their families safer. 
[Plaintiffs] can freely choose 
to accept or refuse a COVID-19 
vaccine; however, if [they] refuse, 
[they] will simply need to work 
somewhere else.”39 Elaborating on 
the nature of an at-will employ-
ment relationship, Judge Hughes 
continued, noting, “If a worker 
refuses an assignment, changed 
office, earlier start time, or other 
directive, he may be properly 
fired. Every employment includes 
limits on the worker’s behavior in 
exchange for his remuneration. 
That is all part of the bargain.”40

Although the federal govern-
ment is now responsible for many 
COVID-19 vaccine mandates cur-
rently in place within agencies and 
health care organizations, employ-
ers subject to the federal mandates 
who implemented mandates prior 
to those federal mandates may 

still face lawsuits like the one over 
which Judge Hughes presided 
in Texas. Large employers not 
affected by government man-
dates who voluntarily implement 
vaccine requirements should also 

prepare for employee backlash. 
Nurses, grocery store workers and 
airline personnel alike have rallied 
around the idea that conditions of 
employment should not include 
taking a vaccine. Many have left 
their jobs in droves and sacri-
ficed their livelihood in response 
to employer vaccine mandates. 
Counsel representing employers 
against such claims by employ-
ees should closely review their 
clients’ mandate policies and 
documentation of accommodation 
requests, approvals and denials in 
conjunction with guidance from 
the EEOC, Title VII and ADA to 
ensure compliance.

CONCLUSION
While vaccine mandates are 

not new in the United States, with 
the first such law enacted in 1809 
mandating vaccination against 
smallpox, neither is vaccine hesi-
tancy, as demonstrated in Jacobson. 
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In the late 19th and early 20th 
centuries, science, technology and 
society all moved more slowly 
than we can fathom today. The last 
smallpox outbreak in the United 
States occurred in 1949, and it 
was not until 1980, after a centu-
ries-long battle involving multiple 
generations, that the World Health 
Assembly declared smallpox erad-
icated.41 With every other aspect 
of daily life expedited (e.g., from 
riding in horse-drawn carriages 
to now traveling by air, and from 
waiting patiently on the arrival of 
telegraphs to now instantly trans-
mitting writings via text message), 
we should expect scientific discov-
ery and eradication of viruses to 
move just as rapidly as everything 
else in 2022. Scientists formulated 
the vaccine expeditiously, yes, 
but only because of the incredible 
resources at their disposal now 
as compared to the last pandemic 
that required emergency response 
100 years earlier. COVID-19 vac-
cine mandates are a last resort 
after we collectively failed to 
voluntarily take the vaccine, failed 
to consistently wear face masks 
in public and failed to socially 
distance in those first weeks of the 
pandemic’s United States spread 
two years ago. The attention and 
resources our government and 
employers have allotted to pre-
venting the spread of this deadly 
virus will be resources well spent 
if ours is the only generation to 
know a world with COVID-19. 
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LINDA IS A WOMAN OVER 40 WHO IS TERMINATED FROM HER bustling job 
in downtown Oklahoma City. She is an excellent employee and has worked at her 

job for 30 years. Linda has tried to understand why her long-time employment ended so 
abruptly, and after looking back, she noticed there was a pattern of women “of a certain 
age” being replaced by much younger women. Looking at the situation, it is difficult for 
her to claim that she was fired for being a woman because all the women under 40 are 
still securely employed. Additionally, it is difficult for her to say she was fired for her age 
because all the older men over 40 also still possess their jobs. She concludes the actual rea-
son for her termination is not that she is a woman or that she is older than 40, but because 
she is a combination of these two immutable characteristics – an “older woman.” These two 
immutable characteristics are now a subcategory of a protected class under Title VII, and 
the discrimination she has experienced is best explained as intersectionality: The intersec-
tion of the experience of being a woman and the experience of being over 40. 

The theory of intersectionality, 
and the term itself, was introduced 
in 1989 by Professor Kimberlé 
Crenshaw.1 When Crenshaw first 
introduced the term, she sought 
to describe the experience of 
Black women in discrimination 
cases.2 Intersectionality theory 
seeks to “explain and analyze the 
experience” of intersecting traits.3 
Since Crenshaw introduced the 
term, intersectionality as a whole 
has continued to evolve and now 
encompasses many different types 
of intersectional plaintiffs strug-
gling to prove discrimination cases. 
This article is presented in two 
parts. The first part will explore the 

history of intersectionality as it was 
originally proposed by Crenshaw 
and her application of intersec-
tionality to the way Black women 
struggled in proving race and sex 
discrimination claims. The second 
part of this paper will dive into 
how intersectionality has evolved 
into a wider array of claims and 
produced a much broader spec-
trum of plaintiffs in discrimina-
tion cases. Intersectionality has 
provided a framework for sex-plus 
discrimination cases and has 
helped intersectional plaintiffs face 
and fight their specific sub-type of 
discrimination. Part one and part 
two will be evaluated with Linda’s 

story in mind. The concept of inter-
sectionality and its effect on sex-
plus discrimination provides Linda 
with a new cause of action against 
her employer for the sex-plus dis-
crimination she experienced.

PART I: INTERSECTIONALITY 
AND THE BLACK WOMAN

Kimberlé Crenshaw is a pro-
fessor of law at Columbia Law 
School.4 She has spent more than 30 
years studying civil rights, race and 
racism.5 In 1989, she published an 
article titled “Demarginalizing the 
Intersection of Race and Sex” in the 
University of Chicago Legal Forum.6 
It was in this article that she first 
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used the term “intersectionality” 
and where she explored its bound-
aries.7 In her paper, Crenshaw 
argued the court seemed to take 
a narrow approach to racism and 
sexism, thinking of these concepts 
as single issues.8 But Crenshaw 
argued that Black women faced 
both racism and sexism in a differ-
ent way than racism and sexism 
experienced by either Black men 
or white women.9 Black women 
had experiences that were more 
than just racism or just sexism, but 
rather, they had experiences made 
up of the combination of both. 

One of the three cases Crenshaw 
used to show the extra challenges 
Black women faced was a 1977 
8th Circuit Court of Appeals case, 
DeGraffenreid v. General Motors.10 
This case involved General Motors, 
a company that did not begin to 
hire Black women until 1964.11 
Following the recession of the early 
70s, the company’s seniority policy 
required the company to layoff the 
newest members first, who were 
primarily Black women.12 The plain-
tiffs could not show there was race 
discrimination because Black men 
continued working for the com-
pany.13 They could not show there 
was sex discrimination because 
white women were being hired by 
the company even before the Civil 
Rights Act.14 Crenshaw used this 
case to show that this claim was 
clearly not just based on racism or 
sexism alone but the combination of 
the two.15 The 8th Circut, however, 
thought combining the racism and 
sexism claims would not be work-
able.16 The court stated there was no 
reason demonstrated by plaintiffs 
that showed Black women needed 
to be treated as their own special 
protected class.17 Crenshaw argued 
in her paper that “by treating Black 
women as purely women or purely 
Black, the courts, as they did in 1976, 
have repeatedly ignored specific 
challenges that face Black women 

as a group.”18 Under the court’s 
view, Black women are only entitled 
to relief when their experiences 
coincide with the experiences of the 
Black man and the white woman.19

This idea of intersecting traits 
has continued to expand to cover 
more than just racism and sex-
ism. Intersectionality can be any 
combination of traits, including 
gender, age and race.20 It can also 
include other characteristics like 
sexual orientation, nationality and 
disability.21 Intersectionality can 
make a legal claim much more 
complicated because laws often 
address only one type of discrimi-
nation rather than the intersection 
and combination of multiple traits 
working together. For Linda, the 
intersection of her femaleness and 
her aging resulted in her having 
a completely different experience 
(the experience of her employment 
being terminated) than the experi-
ence of her other female colleagues 
and the experience of her male 
colleagues of the same age (both 
groups of which remained securely 
employed). Linda will need to sue 
her employer under a claim of sex-
plus-age discrimination because 
she will be unable to win solely on 
a sex claim or an age claim alone. 
The work of Kimberlé Crenshaw 
brought to light this issue of inter-
secting discrimination claims; with 
the help of slow-moving courts, 
it provided Linda with a cause of 
action against her employer.

PART II: INTERSECTIONALITY 
AND ITS EVOLUTION

Intersectionality: Statutes  
and Case Law

Title VII of the Civil Rights 
Act, passed in 1964, prohibits 
employment discrimination 
based on race, color, religion, sex 
and national origin.22 The Age 
Discrimination in Employment 
Act (ADEA) protects employees 

over 40 years old from age dis-
crimination in the workplace.23 
While there is no doubt this legis-
lation has been greatly beneficial 
to many employees who have been 
wrongfully discriminated against 
based on sex, a plaintiff like Linda 
would have historically been out 
of luck. Linda would have been 
required to prove discrimination 
based on sex or based on age but 
not based on both characteristics 
combined.24 She would have been 
unable to prove any sex discrim-
ination because, as mentioned 
above, not all women working at 
her job were being discriminated 
against, just the older ones. In the 
past, Linda would not have been 
successful in legal actions brought 
under a Title VII sex discrimina-
tion suit or an ADEA claim. 

The case law in this area has 
been challenging. In addition to 
the cases discussed by Crenshaw 
in her paper detailing the strug-
gle Black women had in winning 
sex-plus discrimination cases, the 
United States Supreme Court has 
provided little guidance on sex-plus 
discrimination. In 1971, the court 
ruled in favor of a female plaintiff 
who alleged she was not hired for 
a job position due to having pre-
school-age children, while men 
with the same age children were 
being employed with no issues.25 
The plaintiff did not solely allege 
sex discrimination because other 
women were hired, but she alleged 
sex-plus-motherhood discrimina-
tion.26 The court held that the com-
pany could not have differing hiring 
policies for men and women.27 

While the 8th Circuit case, 
DeGraffenreid v. General Motors, did 
deny Black women a claim of race 
and sex discrimination in 1977, the 
5th Circuit took a slightly different 
approach. In 1980, the 5th Circuit 
remanded a lower court decision 
that failed to address a Black female 
plaintiff’s claims of both race and 
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sex discrimination.28 The lower 
court had separated the plaintiff’s 
claims as two separate claims: a 
claim of race discrimination and a 
claim of sex discrimination.29 The 
5th Circuit said, “The essence of 
[the plaintiff’s] argument is that an 
employer should not escape from 
liability for discrimination against 
Black females by a showing that it 
does not discriminate against Blacks 
and that it does not discriminate 
against females.”30 Even though this 
court’s decision to remand did not 
make an official ruling that Black 
women could bring a race and sex 
discrimination claim, it certainly 
did not outright deny the possibility 
of the two forms of discrimination 
being considered together.

The lack of a uniform stan-
dard of sex-plus discrimination 
amongst the courts and the 
Supreme Court’s relative silence 
on the matter led many plaintiffs, 
like our Linda, to be frustrated 
with their claims. This, however, 
changed in the fall of 2020 when 
the United States Supreme Court 
made a ruling in a landmark case, 
Bostock v. Clayton County, that 
helped to greatly expand Title VII 
sex discrimination and establish 

the precedent regarding the stan-
dard for sex-plus discrimination.31 

Bostock was brought to the 
Supreme Court as a result of 
several plaintiffs being fired for 
being homosexual or transgen-
der,32 and plaintiffs alledged this 
was sex discrimination under Title 
VII.33 The respective circuit courts 
hearing these cases were split 
in their rulings, so the Supreme 
Court decided to grant certiorari to 
determine whether termination for 
being homosexual or transgender 
qualified as sex discrimination 
under Title VII.34 In an opinion 
written by Justice Gorsuch, the 
court ruled that “the answer is 
clear. An employer who fires an 
individual for being a homosexual 
or a transgender fires that person 
for traits or actions it would not 
have questioned in members of 
a different sex. Sex plays a nec-
essary and undisguisable role in 
the decision; exactly what Title 
VII forbids.”35 The test in Bostock is 
relatively simple. If an employee is 
fired for certain traits or behaviors 
but that same trait or behavior is 
tolerated in another employee of 
the opposite sex, then it is dis-
crimination based on sex.36 “[I]f 

changing the employee’s sex would 
have yielded a different choice by 
the employer – a statutory viola-
tion has occurred.”37 The decision 
in Bostock has partially lifted the 
burden for plaintiffs to prove and 
has helped shape a relatively new 
cause of action in employment 
sex discrimination cases under 
Title VII, referred to as sex-plus 
discrimination. Sex-plus discrim-
ination means the employee was 
discriminated against based on 
sex and some other additional 
characteristic that was tolerated in 
an employee of the opposite sex. 
Shortly after the Bostock ruling, the 
10th Circuit Court of Appeals ruled 
on a sex-plus-age employment dis-
crimination case, Frappied v. Affinity 
Gaming Black Hawk, LLC.38 This case 
was brought before the 10th Circuit 
when a casino laid off employees, 
eight of who were women over 40 
years of age.39 The women sued 
the casino claiming it was discrim-
inating against older women.40 
Using the precedent set by Bostock, 
the 10th Circuit ruled that a sex-
plus-age claim can be brought 
under a Title VII cause of action 
for sex discrimination.41 The case 
explained that it did not matter that 

This, however, changed in the fall of 2020 when 
the United States Supreme Court made a ruling in 
a landmark case, Bostock v. Clayton County, that 
helped to greatly expand Title VII sex discrimination 
and establish the precedent regarding the 
standard for sex-plus discrimination.31 
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age was not a protected character-
istic under Title VII.42 Quoting the 
Bostock opinion, the 10th Circuit 
said, “So long as sex plays a role 
in the employment action, it ‘has 
no significance’ that a factor other 
than sex ‘might also be at work.’”43

Linda v. Employer:  
Sex-Plus Discrimination

Under the newly formed 
interpretations of a Title VII sex 
discrimination cause of action, 
shaped through the Supreme 
Court’s Bostock opinion and the 
10th Circuit’s Frappied case, Linda 
would certainly have a good 
chance of recovering from a sex 
discrimination cause of action 
against her former employer. 
Linda would need to allege that 
had she been a man, she would 
not have been terminated. “If a 
female plaintiff shows that she 
would not have been terminated 
if she had been a man – in other 
words, if she would not have been 
terminated but for her sex – this 
showing is sufficient to establish 
liability under Title VII.”44

Because Linda’s case will be 
about proving discrimination 
against a subgroup of females 
rather than just females as a whole, 
she will want to prove her case 
using both “same-sex compara-
tor evidence” and “opposite-sex 
comparator evidence.”45 The circuit 
courts are split on what type of 
evidence the plaintiff needs to 
show for a sex-plus discrimination 
case; however, the strongest cases 
are going to be the ones in which 
both types of comparator evidence 
can be proven.46 Linda will need to 
offer proof that her female coun-
terparts of a younger age were 
not treated the same as Linda 
was treated. This is her same-sex 
comparator evidence. Then she will 
need to offer proof that her male 
counterparts who possess the same 
“plus” characteristic were also 
treated differently. This will be her 
opposite-sex comparator evidence. 
If Linda can establish both types of 
comparator evidence, her chances 
of winning against her employer 
for her sex-plus-age discrimination 
claim are very high.

CONCLUSION
Intersectionality has been on 

a long evolutionary journey. The 
courts have greatly differed on 
whether and when to apply sex-plus 
discrimination, and the Supreme 
Court was previously relatively 
silent on the matter. Black women 
plaintiffs had many struggles 
proving a race discrimination claim 
when the Black men were being 
employed, just as they struggled to 
prove a sex discrimination claim 
when white women were being 
employed. Combining the sex-plus-
race discrimination is essential in 
ensuring that specific intersectional 
discrimination is brought to light 
rather than allowed to continue 
through a loophole.

In 2020, the Supreme Court finally 
made the standard for sex-plus 
discrimination clear in its preceden-
tial Bostock ruling. The employee 
would need to show that if she had 
been a man, she would not have 
been terminated. This has given the 
much-needed guidance to the lower 
courts on how to handle the sex-
plus discrimination claims and has 
allowed for the 10th Circuit to make 
its precedential sex-plus-age ruling in 
Frappied. Now that the law is better 
defined, plaintiffs like Linda and oth-
ers with intersectional characteristics 
have a better chance at proving their 
intersectional discrimination claims.
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LOST EARNINGS
Economists have calculated 

economic losses from lost earnings 
in federal employment termination 
cases.2 They typically base their cal-
culations on the worker’s earnings 
at the time of the termination or on 
an average of past earnings. This 
information is typically available 
from tax returns, W-2 statements 
and pay stubs. Economic damages 
are awardable in federal employ-
ment termination cases for lost 
earnings to make the terminated 
worker whole.3 Both back (pre-trial) 
pay4 and front (post-trial) pay5 are 
recoverable, although reinstatement 
may be preferred as a remedy to 
front pay.6 In the 10th Circuit, fac-
tors to be considered include “work 

life expectancy, salary and benefits 
at the time of termination, any 
potential increase in salary through 
regular promotions and cost of 
living adjustment, the reasonable 
availability of other work oppor-
tunities, the period within which a 
plaintiff may become re-employed 
with reasonable efforts, and meth-
ods to discount any award to net 
present value.”7 

EMPLOYMENT BENEFITS
Economists often include the 

value of employment benefits in 
their economic loss calculations 
along with earnings because both 
are part of a worker’s compensation. 
Common employment benefits are 
various types of insurance benefits, 

retirement benefits and benefits that 
are mandated by the government.

The pecuniary value of a worker’s 
employment benefits could be based 
on the cost incurred by the employer 
to provide them. This amount may 
be different than the replacement 
cost to the terminated worker in the 
market due to group rates and tax 
deductibility. Alternatively, econo-
mists may identify the value of lost 
employment benefits as a percentage 
of annual salary8 or use national or 
occupation-specific average costs 
for employers.9 The Bureau of Labor 
Statistics regularly provides this 
information.10 Currently, the average 
cost of worker employment benefits 
for employers is 29.9% of compensa-
tion for private-sector workers and 

Labor & EmpLoymEnt

How Economists Calculate 
Losses from Lost Earnings  
in 10th Circuit Employment 
Termination Cases
By Charles L. Baum II

CALCULATING ECONOMIC LOSSES IN EMPLOYMENT TERMINATION cases soon 
will likely become more important: The U.S. Supreme Court recently determined1 that  

employment protections under Title VII of the Civil Rights Act extend to sexual orientation 
and gender identity. Otherwise, economic losses are awardable as damages in federal 
employment cases from discrimination based on sex, race, religion, age, disability and 
pregnancy under various federal statutes. Attorneys may hire an economist to calculate the 
economic losses. This article describes the methods economists use for their calculations 
and reviews whether these approaches are permissible under federal statutes and case law 
from the 10th Circuit. Eight key elements are examined. 
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37.7% of compensation for public- 
sector (government) workers.

Economic losses from lost 
employment benefits are awardable 
in 10th Circuit employment ter-
mination cases,11 with one notable 
exception. Lost benefits have not 
been awarded when the terminated 
worker did not pay to replace the 
lost benefit and incurred no costs 
from the benefit being lost,12 as may 
be the case with health insurance.

WORKLIFE EXPECTANCY
Economists have used three 

measures of worklife expectancy 
over which to calculate lost front 
pay. First, economists have used 
common retirement ages, such as 
62, 65 or 70.13 The Social Security 
normal retirement age – the age at 
which one can retire and receive 
full retirement benefits without 
penalty – ranges from 65 to 67, 
depending on the year of birth. 
Second, economists have used 
projections from worklife tables. 
Worklife projections are pub-
lished by economists using federal 
government data.14 The projections 
are provided separately by age, 
gender, race and education for 
individuals currently in and not in 
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the labor force. Third, economists 
have used a fixed number of years 
(e.g., two, five or 10 years) over 
which to consider lost front pay.

Federal courts in employment ter-
mination cases have accepted each of 
these approaches, although the 10th 
Circuit has explicitly recognized the 
appropriateness of worklife expec-
tancy.15 In the 10th Circuit, damages 
for lost pay have been awarded for 
relatively short periods, such as two 
years of back pay and no front pay,16 
and relatively long periods, such 
as 13 years of lost front pay.17

MITIGATING FACTORS
Economists typically assume 

terminated workers attempt to 
mitigate damages by searching for 
another job. In turn, economists 
calculate lost earnings by subtract-
ing actual or projected earnings 
after the termination, if any, from 
projected earnings without the ter-
mination. This is required in fed-
eral employment cases,18 including 
those in the 10th Circuit.19 The 
worker must exercise reasonable 
diligence seeking replacement 
employment20 but is not required to 
accept a demotion.21 The terminated 
worker otherwise forfeits the right 
to damages, but it is the defendant’s 
burden to prove the plaintiff did 
not use reasonable diligence.22

Collateral source rules typically 
stipulate that income and benefits 
from third-party sources should 
not be deducted from the economic 
losses to prevent the wrongdoer 
from receiving a windfall. The 10th 
Circuit retains wide discretion over 
how to handle collateral benefits in 
employment cases.23 Unemployment 
benefits24 and disability benefits25 
should not be deducted in the 10th 
Circuit, but severance pay from the 
terminating employer should be.26 
Other findings are mixed. Social 
Security income has27 and has not 
been deducted;28 pension income 
has29 and has not been deducted30 
as well.

GROWTH RATES
Wages typically grow over time 

with price inflation to maintain 
purchasing power and with tech-
nological advances as workers 
become more productive. Wages 
also increase over a career as 
workers gain experience and skills. 
Economists may use a worker’s past 
rates of salary increases to project 
future wage growth. When informa-
tion on a worker’s past earnings is 
not available, economists may predict 
future wage growth using historical 
growth rates experienced by all or 
part of the labor force, provided in 
several reports from the Bureau of 
Labor Statistics.31 In addition, econ-
omists forecast wage growth for 
several federal entities such as the 
Congressional Budget Office, the 
Council of Economic Advisers and 
the Social Security Advisory Board.32

Including projected wage 
growth, step increases and antic-
ipated raises in economic loss 
calculations are permitted in the 
10th Circuit.33 However, earnings 
growth is not always explicitly 
included in the 10th Circuit,34 and 
other circuits have denied wage 
growth absent expert testimony.35 

DISCOUNTING TO  
PRESENT VALUE

Economists typically discount 
future losses to present value 
in their calculations.36 This is 
because a lump-sum payment 
made today will grow over time 
when invested. If the nominal 
amount of future losses was paid 
in the present without discount-
ing, this damage award plus 
interest when invested would 
grow to a larger amount in the 
future than the losses. Economists 
have used three methods to 
discount future losses to present 
value: the “case-by-case” method, 
where the rate used to project 
future wage growth and the inter-
est rate used for present value 
discounting are independent of 

each other; the “below-market” 
discount method, where the wage 
growth rate and the discount 
rate are both identified excluding 
inflation, so these adjustments 
are made using real values with 
inflation offset; and the “total 
offset” method, where the rate 
of wage growth is assumed to be 
exactly equal to the interest rate 
used for discounting, resulting in 
no adjustments because the two 
offset each other.

Federal courts direct future 
losses to be discounted to present 
value,37 but the only guidance 
given on the discount rate to use 
is that it should be “the best and 
safest investments.”38 Courts in 
the 10th Circuit have typically 
set the wage growth rate and the 
discount rate separately.39 In a 
first exception, some 10th Circuit 
courts have used a “net discount 
rate,” defined as the interest rate 
for discounting minus the rate of 
wage growth.40 One 10th Circuit 
court recommended a range of  
1 to 3% for the net discount rate.41 
A second exception has been 
where the court neglected both to 
include future wage growth and 
to discount future losses to pres-
ent value.42 The court assumed the 
two canceled each other out.

Economists may base their dis-
count rate on historical averages, 
current rates or forecasted future 
rates. Historical averages may 
be made over the past 20 or 30 
years or over a past period whose 
length mirrors the period into  
the future over which losses are 
projected. Current rates represent 
the rates at which a lump-sum 
payment could be invested today 
but may not accurately reflect 
future rates.43 Forecasted future 
rates are provided by economists 
for the Social Security Advisory 
Board, the Congressional Budget 
Office and the Economic Report  
of the President.44
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PRE-JUDGMENT INTEREST
Economists may include 

pre-judgment interest in their 
economic loss calculations when 
the terminated worker has lost 
back pay. This is because the 
worker lost the use of that money 
for a time, and the money’s value 
has been eroded by the effects 
of inflation.45 Economists have 
frequently used interest rates on 
bonds to calculate pre-judgment 
interest. Including pre-judgment 
interest in awards for economic 
damages is typically considered 
discretionary in 10th Circuit 
employment cases to make the 
plaintiff whole.46 Although the 
10th Circuit has not stipulated  
a pre-judgment interest rate, 
often used are state statutory 
rates, the federal post-judgment 
rate set forth in 28 U.S.C. §1961 
and the IRS rate set forth in 26 
U.S.C. §6621.47  

TAX ADJUSTMENTS
Unlike in personal injury 

cases,48 damage awards for lost 
earnings in employment cases are 
taxable.49 Economists may adjust 
damage awards for tax differen-
tials because a large, lump-sum 
payment may move the plain-
tiff into a higher income tax 
bracket in the year of the award.50 
Additionally, a damage award for 
lost employment benefits will be 
taxed, but the employment bene-
fits (e.g., health insurance benefits) 
when otherwise received might 
not have been taxable.  

10th Circuit courts have the dis-
cretion to adjust damage awards 
for taxes.51 The 10th Circuit had 
traditionally concluded that tax 
adjustments were inappropriate,52 
but this circuit now may provide 
these adjustments in response to 
changes in the federal tax code.53 
Testimony from an economist may 
help the court quantify the size of 
the necessary adjustment.54

CONCLUSION
This article summarizes the 

stipulations and guidance provided 
by federal statutes and 10th Circuit 
case law for eight important ele-
ments economists typically address 
in their damage calculations. This 
summary is designed to give 
economists and attorneys a better 
understanding of the methods and 
techniques that are permissible in 
10th Circuit employment cases.
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Labor & EmpLoymEnt

Oklahoma Construction Trusts 
By Chase McBride

WHAT IS A CONSTRUCTION TRUST & BREACH OF CONSTRUCTION TRUST CLAIM?
Construction trusts protect funds during construction projects by placing a fiduciary 

duty on the person or entity handling the funds for the project. When this fiduciary duty is 
breached, it opens the door for a beneficiary to sue for a breach of construction trust claim. 
These claims can have a huge impact on construction litigation because, if successful, the 
claim can pierce a corporate veil and result in a judgment against the managers or owners 
of a corporate entity. Breach of construction trust claims often arise when a general contrac-
tor takes profit from the construction funds before all subcontractors have been paid.

STATUTORY CREATION
Sections 42 O.S. §§152-153, 

titled “Proceeds of Building or 
Remodeling Contracts, Mortgages 
or Warranty Deeds as Trust Funds 
for Payment of Lienable Claims” 
and “Payment of Lienable Claims,” 
lay out the construction trust. 

Section 152 explains under 
what circumstances and to whom 
a fiduciary duty applies:

1) The amount payable under 
any building or remodeling 
contract shall, upon receipt by 
any contractor or subcontractor, 
be held as trust funds for the 
payment of all lienable claims 
due and owing or to become due 
and owing by such contractors or 
subcontractors by reason of such 
building or remodeling contract.

2) The monies received under 
any mortgage given for the pur-
pose of construction or remod-
eling any structure shall upon 
receipt by the mortgagor be held 
as trust funds for the payment 
of all valid lienable claims due 
and owing or to become due 

and owing by such mortgagor 
by reason of such building or 
remodeling contract.

3) The amount received by 
any vendor of real property 
under a warranty deed shall, 
upon receipt by the vendor, be 
held as trust funds for the pay-
ment of all valid lienable claims 
due and owing or to become 
due and owing by such vendor 
or his predecessors in title by 
reason of any improvements 
made upon such property 
within four (4) months prior  
to the delivery of said deed.1

Section 153 explains further ele-
ments of the construction trust and 
who can be held liable for a breach:

1) The trust funds created under 
Section 152 of this title shall be 
applied to the payment of said 
valid lienable claims and no 
portion thereof shall be used for 
any other purpose until all lien-
able claims due and owing or 
to become due and owing shall 
have been paid.

2) If the party receiving any 
money under Section 152 of this 
title is an entity having the char-
acteristics of limited liability 
pursuant to law, such entity and 
the natural persons having the 
legally enforceable duty for the 
management of the entity shall 
be liable for the proper appli-
cation of such trust funds and 
subject to punishment under 
Section 1451 of Title 21 of the 
Oklahoma Statutes. For pur-
poses of this section, the natural 
persons subject to punishment 
shall be the managing officers of 
a corporation and the managers 
of a limited liability company.

3) The existence of such trust 
funds shall not prohibit the 
filing or enforcement of a labor, 
mechanic or materialmen’s lien 
against the affected real prop-
erty by any lien claimant, nor 
shall the filing of such a lien 
release the holder of such funds 
from the obligations created 
under this section or Section 
152 of this title.2
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Courts have made it clear that 
construction trusts are based 
solely on statute: 

The lien statutes of Oklahoma 
afford an abundance of pro-
tection for mechanics and 
materialmen, but likewise, such 
subcontractors must perfect a 
lien prescribed by law to fall 
within the protection afforded 
by §§152 and 153, because “the 
construction trust fund statutes 
reflect by title and content they 
are an integral part of the lien 
laws” of this State … Since a lien 
did not exist at common law, it 
must hence be strictly confined 
to the ambit of the enactment 
giving it birth. A lien that is not 
provided for by the clear lan-
guage of the statute cannot be 
created by judicial fiat. The terms 
prescribed by statute cannot be 

ignored. They are the measure of 
the right and of the remedy.3

Because construction trusts 
are a statutorily created fiduciary 
duty, they should not be confused 
with constructive trusts or the 
fiduciary duties found in common 
law as they may have different 
elements and remedies.

STANDING
Breach of construction trust 

claims may be asserted by any 
beneficiary of the construction 
trust, such as the property owner, 
subcontractor, material provid-
ers or lenders.4 Defendants have 
argued the breach of construction 
trust claim cannot be asserted by 
the property owners since a prop-
erty owner cannot place a lien on 
their own property. Courts have 
adamantly rejected this argument. 

In ruling in favor of a property 
owner, the Oklahoma Supreme 
Court held: 

Our decisions … place us 
squarely in the majority camp 
which recognizes that owners 
enjoy the protection offered 
by construction trust fund 
statutes. These courts reason 
that the primary purpose of 
such statutory schemes is to 
protect the owner involved in a 
fiduciary relationship with the 
contractor. The property owner 
is considered the direct benefi-
ciary of the statutorily created 
trust because of the owner’s 
potential for double liability 
if the contractor does not pay 
laborers and materialmen ... 
Although these decisions are 
not binding, we do note that 
two federal courts considering 
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the effect of our lien statutes 
have determined that owners 
are intended beneficiaries of 
the statutory trust provisions.5

Financial lending institutions 
that assert control over loaned 
funds may even be found liable of 
a breach of the construction trust. 
Many lending institutions moni-
tor certain customers, especially 
high risk. However, the Oklahoma 
Supreme Court has held that if a 
lending institution begins actually 
assuming control of the funds and 
disbursement, they may become 
an involuntary trustee of the con-
struction trust funds and be held 
liable if the funds are misapplied.6 

ELEMENTS
The elements for a construction 

trust claim are: “(1) the trustee 
received trust funds, (2) not all 
valid lienable claims were paid 
and (3) trust funds were applied to 
a purpose other than payment of 
valid lienable claims.”7 

However, many in the construc-
tion business have poor account-
ing records and often deal in cash, 
resulting in these elements being 
difficult or impossible to prove. 
If that is the case, a claimant may 

establish a prima facie claim by 
only showing “that valid lienable 
claims remain unsatisfied and 
that trust funds are either unac-
countable or have been applied to 
purposes other than payment of 
valid lienable claims …”8

WHAT IS A LIENABLE CLAIM
Lienable claims are based on 

liens found within Title 42. The 
Federal Bankruptcy Court has said, 
“Applying basic rules of construc-
tion, it would seem that a lienable 
claim is a claim that is capable of 
becoming a lien on the building or 
improvement being constructed.”9 

This is important to note because 
if strictly construed by a court, a 
court could hold that no lienable  
claim exists after the time to 
file a lien has passed without a 
lien actually being filed. If so, 
this holding would be fatal to a 
breach of construction trust claim. 
“Under Oklahoma law, one who 
furnishes material or labor to a 
contractor may obtain a lien by 
filing a sworn statement of lien in 
the county clerk’s office within 90 
days after the material or labor 
was furnished. Okla. Stat. tit. 42 
§143. A claim not so perfected 
loses its ‘lienable’ character.”10

LIMITATIONS
The breach of construction trust 

can only be used for claims that 
may result, or have resulted, in a 
lien being placed on the property. 
The claim will not cover other 
potential damages incurred due to 
an action of a defendant. This may 
lead to the need for other claims 
being asserted along with the 
breach of construction claim.

Courts have limited the fiduciary 
duty specifically to lienable claims: 

Oklahoma law is clear that 
the statutory duty imposed on 
a general contractor to hold 
funds in trust for the payment 
of subcontractors creates a fidu-
ciary relationship between the 
owner and the contractor. The 
fiduciary duty, however, exists 
only to the extent that there are 
lienable claims due and owing 
by reason of a building or 
remodeling contract.11 

This statutorily imposed 
duty to pay lienable claims 
should be distinguished from 
the common law duty of a 
fiduciary to account. Since it 
is only express or technical 
(e.g., statutory) trusts which 
are implicated by §523(a)(4), the 
only relevant fiduciary duty 
here is that prescribed by the 
construction trust fund stat-
utes, i.e., to pay lienable claims. 
If there are no lienable claims, 
there is nothing for which the 
contractor must account under 
these statutes.12

It is clear from this line of cases 
that the construction trust statutes 
are only limited relief to a plaintiff. 
The statute only provides damages 
for the amount that is lienable.

Oklahoma construction trust 
fund statutes do not impose 
a fiduciary duty on a contrac-
tor to account (i.e., explain the 

The breach of construction trust can only be 
used for claims that may result, or have resulted, 
in a lien being placed on the property. The claim 
will not cover other potential damages incurred 
due to an action of a defendant.  
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disposition of) to a homeowner 
for all construction funds paid 
to him. Rather, the contractor’s 
fiduciary duty, as prescribed 
by the statutes that created the 
trust, is to pay lienable claims. 
A contractor who fails to pay 
suppliers of labor or materials 
is not guilty of breach of a fidu-
ciary duty to the homeowner 
unless the unpaid laborers file 
timely liens which are not satis-
fied by the contractor.13

BENEFITS OF  
SUCCESSFUL CLAIM

The two teeth of the breach of 
construction trust claim are 1) the 
claim can be asserted against the 
managers or owners of a business 
entity personally and 2) the personal 
judgment is non-dischargeable  
by the individual through 
bankruptcy.14

A breach of the “fiduciary 
duty by failing to pay suppliers 
and subcontractors with funds 
entrusted to [a contractor] for that 
purpose, to the extent that [the 
owner] is required to pay those 
subcontractors or suppliers to clear 
her title to the Residence, [the con-
tractor] is liable to [the owner] and 
that debt is non-dischargeable.”15

TIPS FOR REPRESENTATION
If a construction trust benefi-

ciary asks about remedies, you 
need to find out immediately when 
a statute of limitations may run for 
a lien to be filed regardless of who 
you may be representing. If you 
are representing a subcontractor 
or material supplier, it is recom-
mended to file the lien as soon as 
possible to ensure you preserve the 
breach of construction trust claim. 
Once the lien is filed, your client 
will have one year to file suit.16 This 
will give some time to sort out and 
negotiate with others involved.

For attorneys representing 
general contractors, great record 

keeping is a must. It is also recom-
mended the general contractors 
create an escrow account for each 
project and pay directly out of the 
account. It is also recommended 
they not take out any profit until 
they can verify enough will remain 
in the escrow to pay all subcontrac-
tors and material suppliers.
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Labor & EmpLoymEnt

Combating Domestic Violence 
Discrimination in the Workplace
By Mary Rahimi-Ahrabi

DOMESTIC VIOLENCE, ALSO KNOWN AS INTIMATE PARTNER VIOLENCE, 
impacts more than 10 million women and men every year.1 It can cause physical, men-

tal and financial damage to its victims. Victims are often subjected to abuse that follows 
them after they leave their homes and go to their workplaces. Abusers may come to the vic-
tim’s job to harass them or may even be a coworker of the victim.2 Many employees attempt 
to hide the abuse they have been facing in fear they will lose their employment or disrupt 
the workplace. In fact, 21 to 60% of victims of intimate partner violence lose their jobs 
due to issues relating to the abuse.3 Many of these victims struggle with unsympathetic 
employers who prefer to avoid discussing the situation by firing the abused employee. 

DISPARATE TREATMENT  
Title VII of the Civil Rights 

Act of 1964 (Title VII) prohibits 
employers from discriminating 
against employees on the basis of 
sex, race, color, national origin and 
religion.4 Employees who faced 
discrimination due to domestic 
violence were traditionally over-
looked when it came to protections 
under federal anti-discrimination 
laws. However, Title VII is being 
increasingly applied to groups 
that were not originally protected, 
including victims of domestic 
abuse who may be facing employ-
ment discrimination.5  

Disparate treatment occurs 
when members of a protected 
group have been denied the same 
employment opportunity or equal 
treatment offered to other employ-
ees.6 According to the EEOC, 
disparate treatment based on sex 
includes treatment based on sex-
based stereotypes that can target 

both men and women.7 Employers 
may discriminate against female 
employees who face domestic vio-
lence by terminating them to avoid 
future “drama” in the workplace. 
The presumption that battered 
women will bring drama into the 
workplace is a sex-based stereo-
type that is potentially unlawful 
discrimination under Title VII. 8  

Men can also be victims of 
domestic violence and require pro-
tection under Title VII. An employer 
may stereotype that only women 
are victims of domestic abuse by 
presuming that males cannot be vic-
tims of domestic violence because 
they are assumed to be stronger 
than a female intimate partner.9 
Therefore, male victims of domestic 
violence can also be discriminated 
against if an employer terminates 
or takes other adverse employment 
action against him. Because he is 
a victim of domestic violence, the 
employer has discriminated against 

the employee due to a sex-based 
stereotype that falls under the pro-
tections of Title VII.10  

Oftentimes, batterers may be 
employed at the same place as 
their victim. Victims of domestic 
violence could possibly prevail in 
a Title VII discrimination claim 
by showing disparate treatment 
by the employer. For example, the 
employer treats the batterer and 
victim differently upon learning 
of the abuse, especially if the 
employer terminates or takes an 
adverse employment action against 
the victim but not the abusive 
co-employee. Additionally, an 
employer cannot deny a female 
employee who is a victim of 
domestic abuse unpaid leave to 
testify in a criminal prosecution of 
her alleged abuser for domestic 
violence if the employer allows 
male employees to use unpaid 
leave for a court appearance in a 
criminal prosecution of assault.11
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DISPARATE IMPACT THEORY 
The disparate impact theory is 

often difficult in practice because 
it has a high evidentiary require-
ment for victims.12 However, 
victims of domestic violence may 
indirectly lose their jobs from 
issues stemming from the abuse. 
Such issues could include taking 
time off work to allow injuries to 
heal or to seek counseling. Victims 
with children may be dealing 
with seeking medical help for any 
injuries their child has sustained 
from domestic violence. This can 
often lead to employees missing 
multiple days of work due to their 
status as a victim or survivor of 
domestic violence.13 

“A survivor who is termi-
nated or treated adversely by her 
employer due to the impact of 
domestic violence or sexual assault 
may have a cause of action under 
the disparate impact theory in 
employment discrimination law.”14 
Under a disparate impact theory, 
terminating or reprimanding an 
employee based on issues caused 
by domestic violence is arguably 
impermissible gender-based dis-
crimination because the majority 
of domestic violence survivors are 
women.15 Employers are often aware 
of domestic abuse an employee may 
be facing. Instigating rigid policies 
that prevent a flexible work sched-
ule or time off may specifically have 
a disparate impact on survivors 
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of domestic abuse.16 The disparate 
impact theory looks to the results of 
an employer’s practice, regardless of 
if the employment policy appears 
neutral.17 Although an at-will state 
allows employers to terminate 
employees for any reason, it can 
be argued that an employer who 
systematically fires female employ-
ees due to issues of abuse impacting 
their attendance is doing it due to 
her status as a victim.18 

FAMILY MEDICAL LEAVE ACT 
Victims may be able to seek time 

off from work for issues relating to 
domestic abuse under the Family 
Medical Leave Act (FMLA). FMLA 
provides guaranteed leave from 
work due to serious health con-
ditions for themselves or their 
family.19 Should a victim employee 
need to take time off work to deal 
with physical injuries from domes-
tic violence or to seek help from 
trauma stemming from the abuse, 
employers covered under FMLA 
must typically grant them leave. In 
order to qualify for FMLA leave, 
the employee must work for an 
employer that is covered by the 
law, and the employee must have 
worked for the employer for at least 
12 months, accumulating at least 
1,250 hours of work in those 12 
months.20 If an employee requests or 
takes leave under FMLA to address 
injuries sustained from domestic 
abuse, their employer may not ter-
minate them for missing work. 

STATE LEGISLATION
Many states have taken mea-

sures to protect victims of domes-
tic abuse from facing penalties 
in their jobs for dealing with the 
abuse. Some states have their own 
comprehensive family leave laws 
in addition to FMLA. Many states 
also have specific statutes that 
protect domestic violence victims 
from being discharged or discrim-
inated against for issues related to 

domestic violence.21 Many of these 
states also have statutes that require 
paid and unpaid leave for domestic 
violence survivors who take time 
off to seek medical care or attend 
court proceedings. In Oklahoma, 
for example, 21 O.S. §142A-2 suggests 
that employers allow victims to 
attend court proceedings without 
penalty in the workplace. 

DEALING WITH EMPLOYERS
Employers have been known to 

make excuses to terminate vic-
tims of domestic violence. Such 
excuses may include the employer 
falsely claiming the employee was 
underperforming and would have 
been fired anyway. They may also 
claim the batterer’s appearance 
at the victim’s workplace was the 
“last straw” after a victim had 
underperformed in the workplace, 
and the victim would have been 
terminated anyway.22 Employers 
seeking to improve their work-
place for employees who are 
victims of domestic violence and 
avoid potential claims of gender 
discrimination should be alert and 
look for signs of abuse in employ-
ees, discuss issues related to the 
abuse with the employee and 
provide flexible leave time should 
the employee need it. 
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THE 2022 SESSION FOR THE 
Oklahoma Legislature is upon 

us, and the Legislative Monitoring 
Committee is working hard to 
provide information to committee 
and OBA members. We hope you 
were able to join us for the OBA’s 
Legislative Kickoff on Friday, Jan. 28.  
Unfortunately, the omicron surge 
required that we hold the event 
virtually again, but we are hope-
ful this was our last virtual-only 
Legislative Kickoff. If you missed 
it, you can still register to watch  
it online.  

We are so appreciative of all our 
presenters who volunteered for the 
Legislative Kickoff. They devoted 
their time and resources to put 
on a great program covering “90 
Bills in 90 Minutes.” We also want 
to thank our wonderful lawyer 
legislators who participated in  
our legislative panel. 

ISSUES FOR THE 2022 SESSION
Despite the pandemic, there 

are a lot of reasons to be positive 
about the upcoming session for 
legislators. Estimates are that there 
will be about $10.3 billion to spend 
in fiscal year 2023. Approximately 
$1.2 billion is a one-time carryover 
from prior years. With that said, 
it has been pointed out by Senate 
Appropriations Chairman Roger 

Thompson that inflation may blunt 
the impact of increased revenue. 

Criminal justice reform will 
be another item of interest at the 
Capitol. For example, there is a 
proposal to revise Oklahoma’s 
sentencing code. The Attorney 
General’s Criminal Justice 
Reclassification Coordination 
Council is recommending a plan 
that uses a matrix for sentencing. 
Proponents say it would make 
the process easier for defendants, 
jurors and others to understand 
the sentencing laws. Opponents 
warn it could increase prison 
lengths, particularly for lower- 
level drug and property crimes. 
There might also be a pay increase 
for state correctional officers.

Education is always an import-
ant issue as well. In a report from 
December 2021, the Legislative 
Office of Fiscal Transparency 
issued a report concluding that 
when adjusting for cost of liv-
ing and other issues, Oklahoma 
teacher pay is the highest in the 
region. That finding has received 
a lot of pushback; however, the 
report had other important find-
ings as well, such as “Oklahoma’s 
Compensation Structure Provides 
Limited Incentives and Options 
for Professional Growth and 
Income Potential.” We may not  

see legislation coming immediately 
from this report, but a debate has 
been started. 

OBA DAY AT THE CAPITOL
The good news is there will 

be an OBA Day at the Capitol, so 
mark your calendars for Tuesday, 
March 22. Registration will begin 
at 9:30, and we have many won-
derful speakers providing updates 
on the current legislative session. 
Stay tuned for further details. 

LEGISLATIVE CALENDAR
Here are some of the important  

legislative dates for you to be 
aware of:

 � Dec. 10: Bill request deadline
 � Jan. 6: Deadline for specific 

information or language
 � Jan. 20: Bill introduction 

deadline
 � Feb. 7: Session begins
 � Feb. 21: House dead-

line measures out of 
subcommittee

 � March 3: Committee deadline
 � March 24: House deadline 

for third reading of bills 
and joint resolutions in 
chamber of origin

 � April 4: House deadline  
for SBs/SJRs out of 
subcommittee

Legislative Monitoring 
Committee Kicks Off the 
New Session 

LEgisLativE nEws

By Miles Pringle
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 � April 14: Committee dead-
line for bills from opposite 
chamber

 � April 22: Deadline for 
SBs/SJRs out of full A&B 
committee

 � April 28: Third reading in 
opposite house deadline

 � May 27: Sine Die adjournment

JOIN THE COMMITTEE
As always, I encourage you to 

become a member of the Legislative 
Monitoring Committee. The 
Committee is the OBA’s largest and 
one of its most active, with attor-
neys participating from around the 
state. If you are already a member, 
continue to sign on and use the 
MyOKBar Communities page on 
the OBA website to communicate 
with the committee. If you have a 
bill that needs to be posted for oth-
ers to see, please do so. If you have 
any suggestions or questions, please 
feel free to contact me through the 
committee’s Communities page. 

ABOUT THE AUTHOR
Mr. Pringle is general 
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Bank in Oklahoma 
City and serves as the 
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Committee chairperson.
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SEVERAL ARTICLES I HAVE 
read recently relating to the 

continuous stress all segments of 
society have been subjected to in 
the last two years caused me some 
alarm. The legal community has 
not been immune. I do believe 
that as a community, we may have 
some important skills that will help 
us all through these tough times. 
Lawyers are trained and equipped 
to find solutions in demanding sit-
uations. I have often said that every 
problem society cannot or will not 
solve ends up in the judicial sys-
tem. To borrow a pedestrian term, 
“That is how we roll.”

During the last two years, the 
legal community has advanced 
approximately 10 years in the use 
of technology. It is now common to 
interact with clients and even make 
court appearances utilizing video 
technology. The pace of technology 
and its application to the practices 
of law has long been predicted; 
however, no one foresaw the com-
pacted timeframe forced on us by 
the pandemic. Yet, we mastered it. 
That is how we roll.

Early on, I was hopeful COVID 
would end quickly and things 
would quickly return to “nor-
mal.” Obviously, those hopes were 
short-lived, and as we move into 
the beginning of year three, things 
still look uncertain. However, I am 
optimistic about the future and for 
good reasons. The OBA remains in 
solid financial condition, our staff 
is top notch and agile and we have 

talented and experienced elected 
leadership. That is how we roll.

I now understand the term “the 
new normal.” The new normal is 
to assess the situation, gain a clear 
understanding of the objective and 
see what tools are at hand to make 
it happen. Not much different 
than sometimes in the day-to-day 
practice of law – except you must 
wear a mask and social distance. 
That is how we roll.

Our mission at the OBA is still 
the same: to provide enhancement 
to the professional lives of our 
members. I am mindful that the 
community we serve is no different 
than the community at large in the 
sense that all of us have been under 
a tremendous amount of stress 
adapting to a world that two years 
ago we could not have imagined. 
After continued reading on COVID 
stressors, I was reminded that I am 
part of a dynamic, problem-solving,  
intelligent and durable community 
that often operates under continu-
ous stress, and we have important 
skills to bring to the forefront. 
Realizing our objectives are the 
same, regardless of the situation, 
we have the tools to make it hap-
pen. Most of those tools are the 
same ones we have always used. 
While technology certainly plays 
a hand in how we communicate, 
problem-solving and innovative 
thinking under pressure are our 
greatest assets. These are essential 
skills of lawyering. That is how  
we roll. 

To say our community is 
immune from the common prob-
lems of the day would be naïve. If 
we continue to stay engaged and 
support each other, I know we can 
face every challenge and muster 
the tools necessary to meet every 
objective. It has been my observa-
tion that in some segments of our 
society, people are looking much 
harder for confrontations than 
solutions. As we move forward 
into 2022, we as the legal commu-
nity, more so than any other com-
munity, have a sworn obligation 
to look hard for solutions. That is 
how we roll. 

Regardless of the challenges 
ahead of us in 2022, I passionately 
believe that as a community, we 
shall meet our objectives and 
assemble the tools necessary to get 
the job done. That is how we roll.

Please let us know how we can 
help you meet your objectives 
and assist you with the tools nec-
essary to get the job done. That is 
how we roll. 

To contact Executive Director Williams, 
email him at johnw@okbar.org.

From thE ExEcutivE dirEctor

How We Roll
By John Morris Williams
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Law practicE tips

Reading for Law 
Practice Management
By Jim Calloway

LAWYERS HAVEN’T ALWAYS 
begun their careers by enroll-

ing in law school. Before there 
were many law schools, a period 
of study under a lawyer or judge 
(a practice then called “reading 
the law”) was required, usually 
followed by an oral exam. The 
standards for these apprenticeship 
admissions were occasionally 
unevenly applied in some states 
or regions. After 1870, law schools 
began to emerge, offering a more 
comprehensive path to becoming 
a lawyer. Diploma privilege also 
emerged with graduation from 
law school, resulting in automatic 
bar admission in some states. 
Diploma privilege peaked in the 
early 1920s, and today only one 
state, Wisconsin, still has diploma 
privilege admission.1

There’s never been a reading 
course of study for law practice 
management. In the 1920s, there 
were not many operational differ-
ences between running a law firm 
and running an accounting firm 
or insurance agency. Secretaries 
typed, filed papers and answered 
phones. Today’s law firms, how-
ever, have many distinct opera-
tions. Among these are protecting 
client confidentiality, checking for 
conflicts of interest, trust account-
ing, electronic filing and manag-
ing records, updating processes 
to reflect changes in the law and 

many others. The Association of 
Legal Administrators is an import-
ant organization for professionals 
managing law firm operations.

The American Bar Association’s 
Law Practice Division and other 
ABA entities publish many books 
each year on law office manage-
ment and technology. This month, 
I’d like to focus on a couple of 
popular books for lawyers that 
focus on running a law firm from 
the client side of the equation.  

LAW IS A BUYER’S MARKET
Law is a Buyer’s Market was 

published by Jordan Furlong, a 
well-known Canadian law firm 
consultant, in 2017. Mr. Furlong 
opens the book by noting that 
sometimes when the law comes 
to your door, it is something to 
celebrate, like a business expan-
sion or the adoption of a new baby. 
But more often, the law comes to 
the door as an irritant, like being 
served with a suit against you. As 
we all can appreciate, legal troubles 
and challenges can be profound in 
nature. Mr. Furlong notes: 

From the poorest family to the 
richest corporation, the impact of 
the legal system usually disrupts –  
and frequently shatters – the 
normal flow of life’s events. It 
lies heavily on human hearts 
and looms darkly over business 

prospects, until such time as the 
shadow it casts can somehow be 
resolved and removed. Often, 
when law comes to the door, 
it’s a serious complication or a 
damaging setback, placing peo-
ple and companies immediately 
into a deficit position.

A number of lawyers have 
told me how tough it is to be a 
seller of legal services these days, 
and I’m sure they’re right. But on 
more than one occasion, I’ve felt 
like responding, “Really? Maybe 
try being a legal services buyer 
sometime.” Try being a person 
or family or business that gets 
accosted by and dragged into the 
opaque, arcane, and sometimes 
ruinous legal system. Because 
that’s pretty hard, too.

In the best possible circum-
stances, a legal services buyer 
pays a lawyer to advance an 
opportunity or facilitate an 
investment. But in most other 
circumstances, buyers pay a 
lawyer a lot of money to resolve 
a problem that they don’t fully 
understand and for which 
they never asked. The best 
they can hope for is a return 
to square one – a restoration 
to the status quo ante, minus 
dozens of hours and thousands 
of dollars. If you’re a lawyer 
and you’re not fully cognizant 
of this fact, then you’re missing 
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out on information that can 
give you not just the empathy to 
help these buyers, but also the 
advance warning to prepare for 
what’s coming our way.2

The delivery of legal services 
has traditionally been a seller’s 
market because rules put in place 
to protect the public and guide the 
profession have also limited com-
petition. Mr. Furlong has focused 
his consulting practice on larger 
law firms, and these firms were 
the first to feel the shift from a 
seller’s market to a buyer’s market. 
Businesses wanting to reduce their 
annual legal spend hired more 
in-house lawyers. Sometimes the 
general counsel’s office would 
handle some routine legal work 
internally and was often tasked 
by their employer to reduce how 
much they paid outside law firms 
annually. So, the corporate client 

now had experienced negotiators 
on their side of the equation. 

The status quo, understood 
by all lawyers, was to handle the 
legal problem perfectly, leaving 
no proverbial stone unturned to 
come up with the best legal solu-
tion to every problem. As many 
readers have personally experi-
enced with their business clients, 
the new focus was on doing the 
legal work correctly but at a lower 
cost. Corporate clients also began 
reducing the number of outside 
law firms they used. There can’t be 
a better expression of the change 
from a seller’s market than a big 
client dropping outside counsel 
they had retained for years purely 
as a cost-saving measure.

I must note that the growth 
of the internet has also impacted 
individual consumer clients 
similarly. While referrals are still 
important for law firm marketing, 

people tend to look up things for 
themselves online – and it’s not 
just looking for lawyers to hire 
online. Possible alternative solu-
tions to their problems are also 
revealed because of their inter-
net searches. Some of these are 
accurate and many are not, but 
it’s important for every lawyer to 
appreciate that when you inter-
view a potential client today, they 
are not only considering whether 
you are the proper lawyer to 
handle their legal matter but also 
whether some of the nonlawyer 
solutions they have seen online 
might serve them better.

Mr. Furlong has made electronic 
versions of Law is a Buyer’s Market 
very affordable. The Kindle version 
is only $2.99.3 He has also made 
a free PDF version of the book 
available for download.4 If you 
are a Kindle user, you will likely 
prefer that format. If you would 
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like to hear some of Mr. Furlong’s 
thoughts instead of reading them, 
he was a guest on our Digital Edge 
podcast Aug. 26, 2021. The topic 
was “The Rise of Re-Regulation  
in the Legal Industry.”5 

THE CLIENT CENTERED  
LAW FIRM

Several readers are likely 
familiar with the book The Client 
Centered Law Firm: How to Succeed 
in an Experience-Driven World 
by Clio CEO Jack Newton. Mr. 
Newton gave a presentation on the 
subject matter of his book during 
the virtual 2020 OBA Annual 
Meeting. That presentation was 
viewed by over 900 OBA mem-
bers. The Amazon description  
of his book sums it up well:

The legal industry has long been 
risk averse, but when it comes to 
adapting to the experience- 
driven world created by com-
panies like Netflix, Uber, and 
Airbnb, adherence to the old 
status quo could be the death 
knell for today’s law firms.

In The Client-Centered Law 
Firm, legal technology expert 
Jack Newton offers a clear-eyed 
and timely look at how provid-
ing a client-centered experience 
and running an efficient, prof-
itable law firm aren’t opposing 
ideas. With this approach, they 
drive each other. Covering the 

what, why, and how of running 
a client-centered practice, with 
examples from law firms leading 
this revolution as well as practi-
cal strategies for implementation, 
The Client-Centered Law Firm is 
a rallying call to unlock the 
enormous latent demand in 
the legal market by providing 
client-centered experiences, 
improving internal processes, 
and raising the bottom line.6

The reviews of this book were 
extremely positive. Let me dispel 
one myth: You don’t need to be 
a subscriber to Clio or any other 
particular technology tool to 
benefit from this book. It is about 
people – your clients and poten-
tial clients. He weaves data from 
Clio’s annual legal trends reports 
with observations from his own 
experiences as a client and from 
many legal industry observers to 
create a compelling narrative. For 
example, consider his five values 
of the client-centered law firm. 
These are:

1) Develop deep client empathy,
2) Practice attentiveness,
3) Generate ease with 

communication,
4) Demand effortless experi-

ences and
5) Create clients for life7

I’m certain the last point 
sounds great to many lawyers 
who tire of constant marketing 
efforts. But these values ring true. 
If you were to hire someone to 
help you with an important mat-
ter, wouldn’t you want them to be 
empathetic, attentive and easy to 
communicate and work with? 

Mr. Newton also notes that 
technology is still important: 

Technology isn’t the main driver 
of what it means to run a client- 
centered law firm, but it’s a 
critical part of it. And a world 
where legal consumers expect 
Amazon-like experience, run-
ning a practice with a pen and 
legal pad no longer cuts it. 

But tech without process – and 
tech without a client-centered 
mindset to guide its use and 
implementation – is just another 
shiny tool that staff and/or clients 
won’t use. Technology needs 
to fit into the processes that 
are designed to provide good 
experiences and solve clients’ 
problems – and you’ll need to 
practice attentiveness to work 
out what those processes are.  
If tech doesn’t fit, that’s okay. 
The solution needs to work  
for your clients.8

This book is quite affordable as 
well. The Kindle version is $14.95, 
and the paperback edition is $19.98.9

But one thing you can’t do well is put yourself 
in your clients’ shoes, particularly those clients 
who have never hired an attorney before.
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A CHALLENGING  
LEARNING EXERCISE

It’s no secret many lawyers 
prefer practicing law over closely 
managing their business opera-
tions. Many lawyers have found 
themselves named the managing 
partner by default rather than 
selecting that as a career path. We 
have seen many more medium- 
sized law firms hire full-time 
law office administrators. These 
positions are always important, 
but they are particularly needed 
when the lawyer-managers want 
to continue practicing law and 
serving clients. 

None of this material I’ve cited 
is intended to offend those in the 
legal profession; however, a few 
may well take offense at some of 
the pointed observations and chal-
lenges cited by these two authors. 
Rather than being offended, I hope 
you will accept some challenging 

material for its potential to change 
your life and your law practice. 

There are many good things 
about being a lawyer. But one thing 
you can’t do well is put yourself 
in your clients’ shoes, particularly 
those clients who have never hired 
an attorney before. Luckily, there is 
an easy way to remedy that: Ask 
your clients. Ask them what was 
good about the attorney-client  
experience. Ask them where 
improvements could be made. 
Meanwhile, I hope you have added 
one or both of these books to your 
spring reading list. 

Mr. Calloway is OBA Management 
Assistance Program director. Need 
a quick answer to a tech problem 
or help solving a management 
dilemma? Contact him at 405-416- 
7008, 800-522-8060, jimc@okbar.
org. It’s a free member benefit.
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Ethics & proFEssionaL rEsponsibiLity

‘The Only One Who Never 
Makes Mistakes is the One 
Who Never Does Anything’1
By Richard Stevens

LAW, A HUMAN ENDEAVOR, 
is imperfect. Because it is a 

human endeavor and imperfect, 
lawyers make mistakes in the 
representation of clients. Even the 
best lawyers make mistakes. ABA 
Formal Opinion 481 discusses 
a lawyer’s obligations to a client 
when the lawyer has erred.

IS THE MISTAKE  
A MATERIAL ONE? 

If the mistake is a material one, 
the lawyer must inform the client. 
The first question a lawyer must 
answer is whether the mistake is 
material. Errors in legal represen-
tation occur along a continuum. 
According to ABA 481, the test to 
determine if the mistake is mate-
rial is whether “a disinterested 
lawyer would conclude that it is (a) 
reasonably likely to harm or preju-
dice a client; or (b) of such a nature 
that it would reasonably cause a 
client to consider terminating the 
representation even in the absence 
of harm or prejudice.”  

The obligation to inform the 
client of a material error applies to 
current clients only. If a material 
error is discovered after a matter 
has been concluded and the rep-
resentation has been terminated, 
there is no duty under the Rules 

of Professional Conduct to inform 
the former client. However, as 
ABA 481 states, “Good business 
and risk management reasons 
may exist for lawyers to inform 
former clients of their material 
errors when they can do so in time 
to avoid or mitigate any potential 
harm or prejudice to the former 
client.” These decisions are not 
obligations imposed by the rules.

THE DUTY TO INFORM
The duty to inform arises from 

ORPC 1.4. As ABA 481 points out: 

Model rule 1.4(a)(1) requires a 
lawyer to promptly inform a 
client of any decision or circum-
stance with respect to which the 
client’s informed consent may 
be required. Model Rule 1.4(a)(2) 
requires a lawyer to “reasonably 
consult with the client about 
the means by which the client’s 
objectives are to be accom-
plished.” Model Rule 1.4(a)(3) 
obligates a lawyer to “keep a cli-
ent reasonably informed about 
the status of a matter.”
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Further, the client may be 
entitled to be informed about an 
error if it is serious enough to cre-
ate a conflict of interest between 
the lawyer and the client. Under 
OPRC 1.7 (a)(2), a conflict of inter-
est exists if “there is a significant 
risk that the representation of one 
or more clients will be materially 
limited by … a personal interest of 
the lawyer.” Where such a conflict 
exists, the client needs to know to 
be able to discharge the lawyer or 
consent to the conflict.

Generally, those errors that prej-
udice the client’s rights or claims 
or those that result in financial 
loss or material disadvantage to 
the client’s legal position must be 
disclosed. Failure to file a lawsuit 
within the statute of limitations 
would be one example of such an 
error. Errors that would result in 
significant changes to strategy, 
timing or some fundamental 
aspect of the representation must 
be disclosed. The client needs that 
information to make informed 
decisions about the representation. 
The lawyer may have to disclose 
that information to meaningfully 
advise the client. Non-substantive, 
typographical errors and those that 
cause nothing more than delay do 
not typically require disclosure.

Between those two extremes are 
errors that may or may not require 
disclosure. Each such error must be 
analyzed individually to determine 
whether a disinterested lawyer 
would conclude that it is material.

WHEN TO INFORM
A lawyer must notify a client 

promptly of a material error. What 
constitutes prompt notification 
will vary depending on the facts 
and circumstances. The lawyer 
must be cognizant of the possibil-
ity of harm to the client if noti-
fication is delayed. Consultation 
with other lawyers or the lawyer’s 
professional liability insurer may 
be appropriate if done promptly. 
In some cases, it may be reason-
able for the lawyer to attempt to 
correct the error before informing 
the client. A lawyer should always 
consider the time necessary to 
correct the error and be aware of 
the obligation to keep their client 
reasonably informed of the status 
of the representation.

IN SUM
Lawyers have a duty to promptly 

inform current clients if they have 
committed a material error in the 
representation of the client. An error 
is material if a disinterested lawyer 

would conclude that it is 1) reason-
ably likely to harm or prejudice a 
client or 2) of such a nature that it 
would reasonably cause a client to 
consider terminating the represen-
tation even in the absence of harm 
or prejudice. Whether notifica-
tion is necessary or prompt are 
fact-specific questions.  

The opinion contains much 
more information. I encourage 
anyone who finds themselves the 
object of online criticism to read 
ABA Formal Opinion 481.

Mr. Stevens is OBA ethics counsel. 
Have an ethics question? It’s a 
member benefit, and all inquiries 
are confidential. Contact him at 
richards@okbar.org or 405-416-
7055. Ethics information is also 
online at www.okbar.org/ec.

ENDNOTE
1. Theodore Roosevelt
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Meeting Summary

board oF govErnors actions

The Oklahoma Bar Association Board 
of Governors met Dec. 10, 2021.

REPORT OF THE PRESIDENT
President Mordy reported he 

attended a strategic planning meet-
ing, the OCU School of Law alumni 
luncheon, OBA Diversity Awards 
Dinner, Energy and Natural 
Resources Section meeting, along 
with other miscellaneous Annual 
Meeting events and provided 
the State of the Bar Association 
report during Annual Meeting. In 
December, he attended the Board  
of Governors holiday event.

REPORT OF THE  
VICE PRESIDENT

Vice President Geister reported 
he attended the OU College of 
Law alumni luncheon at Annual 
Meeting, where he introduced 
the Outstanding OU Senior Law 
Student award winner and hosted 
State Bar of Texas President Sylvia 
Firth and her husband, Victor. 
During Annual Meeting, he also 
attended the OBA Past Presidents’ 
Dinner, OBA Diversity Awards 
Dinner, other miscellaneous 
events and read the In Memoriam 
during the General Assembly. 
He also attended the Federal Bar 
Association’s judicial reception on 
Nov. 18 and the Oklahoma County 
Bar Association’s holiday recep-
tion on Dec. 2.

REPORT OF THE 
PRESIDENT-ELECT

President-Elect Hicks reported 
he attended the Annual Luncheon, 

General Assembly, Oklahoma Bar 
Foundation meeting and reception, 
OBA Diversity Awards Dinner, 
chaired the House of Delegates and 
hosted a hospitality suite during 
Annual Meeting. He also attended 
funeral services for Judge Joe Morris, 
registered for the NCBP and ABA 
House of Delegates in February, 
completed 2022 committee and 
board appointments, discussed stra-
tegic planning with the Oklahoma 
Center for Nonprofits, presented the 
OBA 2022 budget to the Supreme 
Court, drafted the president’s mes-
sage for the January Oklahoma Bar 
Journal and attended the Board of 
Governors’ holiday party.

REPORT OF THE  
EXECUTIVE DIRECTOR

Executive Director Williams 
reported he attended the OBA 
Diversity Awards Dinner, held an 
Annual Meeting debrief with OBA 
staff, met with the Oklahoma Bar 
Journal Board of Editors to dis-
cuss electronic communications, 
met with Credentials, Bylaws, 
and Rules committees, attended 
Supreme Court Conference for 
Order on the budget and other 
meetings related to operations, 
discussed strategic planning 
with the Oklahoma Center 
for Nonprofits, toured Harn 
Homestead for a joint OBA/OBF 
event planned for May 2022 and 
finalized the associated con-
tract and attended the Board of 
Governors’ holiday party.

REPORT OF THE  
PAST PRESIDENT

Past President Shields reported 
she attended Annual Meeting 
events, including the Annual 
Luncheon, General Assembly, 
House of Delegates and OBA 
Diversity Awards Dinner. She also 
attended the Oklahoma County 
Bar Association and Board of 
Governors’ holiday party.

BOARD MEMBER REPORTS
Governor Davis reported he 

attended Annual Meeting and 
was appointed as an associate 
bar examiner for the Board of Bar 
Examiners. Governor DeClerck 
reported he attended Annual 
Meeting and the Garfield County 
Bar Association Christmas party. 
Governor Edwards reported 
he attended the OBA Diversity 
Awards Dinner, Annual Meeting, 
General Assembly and the 
Pontotoc County Bar Association 
Christmas party. Governor 
Hutter reported he attended 
Annual Meeting events, includ-
ing the Delegates Breakfast, 
General Assembly and House of 
Delegates, and he also attended a 
Solo and Small Firm Conference 
Planning Committee meeting. 
Governor McKenzie reported 
he attended Annual Meeting and 
the General Assembly. Governor 
Pringle reported he attended 
Annual Meeting, the Financial 
Institutions and Commercial Law 
Section annual meeting, a meet-
ing to discuss strategic planning 
with the Oklahoma Center for 
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Nonprofits and submitted the 
Legislative Monitoring Committee 
annual report. Governor Rochelle 
reported he attended Annual 
Meeting events, including the 
Delegates Breakfast, General 
Assembly, House of Delegates, 
OBA Diversity Awards Dinner, 
various CLE programs and 
social events. Governor Smith 
reported she attended Annual 
Meeting events, including the 
OCU School of Law alumni 
luncheon, President’s Reception, 
a plenary session, OBF recep-
tion and OBA Diversity Awards 
Dinner, Delegates Breakfast and 
House of Delegates. She also 
presented OBA Awards during the 
Annual Luncheon and General 
Assembly and attended the OCU 
Law Mentorship closing banquet. 
Governor Vanderburg reported he 
attended an Oklahoma Association 
of Municipal Attorneys meeting 
and a Kay County Bar Association 
meeting focused on advancing the 
Oklahoma High School Mock Trial 
program by allowing students to 
earn academic credit for participat-
ing. Governor White reported he 
attended Annual Meeting and pre-
sented the Professionalism Moment 
at the monthly Tulsa County Bar 
Association board meeting.

REPORT OF THE YOUNG 
LAWYERS DIVISION

Governor Moaning reported 
she attended Annual Meeting 
events, including the General 
Assembly, House of Delegates, 
Annual Luncheon, OBF reception 

and OBA Diversity Awards 
Dinner. She also participated in 
an OBA Membership Engagement 
Committee planning meeting, 
chaired the final 2021 YLD board 
meeting and drafted an article for 
the December Oklahoma Bar Journal.

REPORT OF THE  
GENERAL COUNSEL

General Counsel Hendryx 
reported that as of Nov. 30, 2021, 
there were 208 grievances pend-
ing investigation by the Office of 
the General Counsel for future 
presentation to the Professional 
Responsibility Commission. 
She also said the OBA had been 
dismissed from a pending law-
suit in the Northern District of 
Oklahoma and the number of out-
of-state attorney new registrations 
has exceeded 700 in 2021. There 
were also more than 700 renewal 
registrations. A written report of 
PRC actions and OBA disciplinary 
matters for the month was submit-
ted to the board for its review.

BOARD LIAISON REPORTS
Governor Edwards reported the 

Clients’ Security Fund Committee 
is prepared to report its annual rec-
ommendations for fund distribu-
tions. Governor DeClerck reported 
that the Membership Engagement 
Committee leadership met and 
discussed its scope of work. 
President-Elect Hicks praised the 
Diversity Committee for its suc-
cessful work in planning and host-
ing the Diversity Awards Dinner 
during Annual Meeting. Governor 

Hilfiger reported the Law Day 
Committee would meet later in 
the day. Governor McKenzie and 
Past President Shields reported 
the Lawyers Helping Lawyers 
Assistance Program Committee 
was hosting a suicide prevention 
program later in the day. Governor 
Pringle reported the Legislative 
Monitoring Committee has set 
its next meeting and is gearing 
up for the 2022 legislative season. 
Governor Smith reported the 
Military Assistance Committee 
will meet Dec. 17. Governor Hutter 
and April Moaning reported the 
Solo & Small Firm Conference 
Planning Committee met in 
December to discuss programming 
and registration costs. Governor 
Garrett reported the Women in 
Law Committee has completed 
its transition into an OBA section, 
enjoyed good member turnout at 
Annual Meeting and new section 
officers have been elected.

CLIENTS’ SECURITY  
FUND REPORT

Chairperson Micheal Salem 
reported the Client’s Security 
Fund Committee considered 29 
total claims made against the 
fund. The committee recom-
mended approval of 19 claims, 
paying out $176,590; denial of 
seven claims; and continued three 
claims to 2022 for further inves-
tigation. The board approved a 
motion to accept the committee’s 
report and approve the recom-
mended claims. The board also 
approved a motion to distribute 
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a news release aimed at publiciz-
ing the approved claims after the 
appropriate reviews of the release 
had been completed.

BOARD OF EDITORS
The board approved a motion 

to approve President Mordy’s 
appointment of Bryan W. Morris, 
Ada, to complete an unexpired 
term from District 8; term expires 
Dec. 31, 2022.

PRESIDENT-ELECT HICKS’ 
APPOINTMENTS

Board of Editors – The board 
passed a motion to approve 
the appointment of Associate 
Editors W. Jason Hartwig, Clinton 
(District 4); Evan Taylor, Norman 
(District 5); and reappointment of 
Jana Knott, El Reno (District 9); 
terms expire Dec. 31, 2024.  

Clients’ Security Fund – The 
board passed a motion to approve 
the appointment of members 
Leslie Brier, Tulsa, and Sawmon 
Davani, Norman; and reappoint-
ment of Dietmar Caudle, Lawton, 
and Catherine Burton, Oklahoma 
City; terms expire Dec. 31, 2024.

Oklahoma Indian Legal Services 
Board of Directors – The board 
passed a motion to approve the 
reappointment of Kymberly Cravatt, 
Ada; term expires Dec. 31, 2024.

YOUNG LAWYERS DIVISION 
LIAISON APPOINTMENTS 
TO THE OBA STANDING 
COMMITTEES

YLD Chair-elect Erwin pre-
sented the slate of appointments to 
the board. He reported that some 
committees still need to have YLD 
liaisons appointed. A written list 
of appointments was submitted to 
the board for its review.

UPDATES AND 
IMPROVEMENTS TO OBA 
DIGITAL PUBLICATIONS 

Director Rasmussen described the 
Communications Department’s 
plan to merge the weekly Courts & 
More digital publication with the 
biweekly E-News publication in an 
effort to streamline the number of 
emails members receive from the 
association. In addition, the Courts & 
More website is being redesigned. 
The new digital publication plan 
will go into effect Jan. 1, 2022.

STRATEGIC PLANNING 
PROCESS BY OKLAHOMA 
CENTER FOR NONPROFITS

Janetta Cravens, with the center, 
described her team’s work state-
ment and explained the scope of 
work related to consulting on the 
development of a strategic plan for 
the OBA. She explained costs for 
billable services and processes for 
work completion. The OBA’s orga-
nizational mission was discussed. 
Ms. Cravens took questions from 
governors related to the executive 
search process. Discussion took 
place. The board agreed the next 
step is decision making and con-
tract review with the center.

SUICIDE PREVENTION 
PROGRAM

Director Johnson described 
the programming, sponsored by 
the Lawyers Helping Lawyers 
Assistance Program Committee, 
scheduled to take place later in 
the day. She invited the board to 
attend. She said a recorded version 
of the event may be made available 
online when a review is complete.

NATIONAL CONFERENCE 
OF COMMISSIONERS FOR 
UNIFORM STATE LAWS

President-Elect Hicks proposed 
to submit the following three 
candidates to Gov. Stitt for consid-
eration and appointment of two 
to the conference: Cheryl Plaxico 
Hunter, Oklahoma City; Laura H. 
McConnell-Corbyn, Oklahoma 
City; and Ryan Timothy Leonard, 
Oklahoma City. Terms will expire 
June 1, 2026. Names must be submit-
ted to the governor by Feb. 1, 2022.

STRATEGIC PLANNING 
COMMITTEE

President-Elect Hicks appoints 
William J. Baker, Stillwater; 
Matthew Beese, Muskogee; April 
Moaning, Oklahoma City; Susan 
Shields, Oklahoma City; and 
Peggy Stockwell, Norman; to the 
Strategic Planning Committee. 
2022 President-Elect Hermanson 
appoints April Moaning, Oklahoma 
City; and Susan Shields, Oklahoma 
City; to the Financial Planning 
Subcommittee. Terms expire  
Dec. 31, 2024. 

UPCOMING OBA AND 
COUNTY BAR EVENTS

President Mordy reviewed 
upcoming bar-related events, 
including the annual “Has-Beens” 
Party for outgoing board members 
in January, Board of Governors 
swearing-in ceremony on Jan. 14, 
2022, Legislative Kickoff on Jan. 28, 
2022, and OBA Day at the Capitol 
on March 22, 2022.

NEXT BOARD MEETING
The Board of Governors met 

virtually on Friday, Jan 14, 2022. A 
summary of those actions will be 
published in the Oklahoma Bar Journal 
once the minutes are approved.





THE OKLAHOMA BAR JOURNAL46  |  FEBRUARY 2022 

bar Foundation nEws

OBF Announces 2022 Housing 
Protection & Community 
Redevelopment Grantees

THE OKLAHOMA BAR 
Foundation is proud to 

announce $203,000 in grants to six 
nonprofit organizations for fiscal 
year 2022 program funding. These 
grantee programs provide legal 
services to low-income Oklahomans 
in the areas of foreclosure and evic-
tion, domestic violence, civil legal 
aid and commutation. 

*Indicates embedded attorney from Legal Aid Services of Oklahoma (LASO)

By Candice Pace

2022 HOUSING PROTECTION & COMMUNITY  
REDEVELOPMENT GRANTEES: 

Ms. Pace is OBF director of 
development & communications.

Grantee
Area of 
Service

Funding 
Amount

Community Action Agency (LASO)*
Canadian and 
Oklahoma 
counties

$20,000

Legal Aid Services of Oklahoma –   
Mortgage Foreclosure Defense

Comanche, 
Cotton, 
Pittsburg  
and Tillman 
counties

$25,000

OCU School of Law – Pro Bono Housing 
Foreclosure & Eviction Assistance Program

Oklahoma 
County

$45,250

Safe Center (LASO)*
Stephens 
and Jefferson 
counties

$45,000

South Tulsa Community House (LASO)* Tulsa $22,500

Tulsa County Public Defender –  
Project Commutation

Tulsa County $45,250

Total $203,000
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THERE ARE A HANDFUL OF  
phrases all young lawyers carry 

with them into practice like bar cards. 
“It depends” is one – an oft-used 
phrase when extended family discov- 
ers your new professional pedigree and 
asks you off-the-cuff legal questions 
around the table at Thanksgiving. 
“This isn’t legal advice” is another 
and one most commonly paired with 
“it depends.” I’ve lost count of how 
many times I’ve begun a sentence with, 
“Now, remember, this isn’t legal advice; 
this is just your friend Dylan talking.” 
Yet another phrase, and one that can 
seem laughable to some and a nefar-
ious incantation to others, is “work-life 
balance.” It’s this third phrase where 
we’ll spend the next 500-or-so words.

On Dec. 9, 2021, I became a father. 
In a single moment, my life became 
simultaneously more complicated 
and more straightforward than it has 
ever been. Complicated because on 
top of all my professional respon-
sibilities, my family life had just 
received another adorable variable. 
Straightforward because becoming 
a parent, I’ve learned, helps cull the 
unnecessary distractions and focuses 
your attention. Where I once lived a 
life of distractions, I’ve now, through 
the sheer will and brute force of an 
eight-pound human, begun living 
a life of intention. Shortly after my 
daughter’s arrival, that old phrase 
“work-life balance” came creeping 
out of my subconscious to take 
stock of the new emotional terrain.

Young attorneys tend to tiptoe 
around the concept of “work-life 
balance.” For many of us early in our 

careers, we feel as though balance is 
something that must be earned rather 
than something to strive towards. I 
will be the first to admit this isn’t a 
healthy approach. However, as any 
good mentor will tell you, identi-
fying a problem is important, but 
identifying a solution is even more 
important. As such, being the good 
millennial lawyer that I am, I turned 
to the internet for guidance.

On July 30, 2019, the American 
Bar Association published an article 
penned by attorney Gabrielle Pelura 
titled “Our Work-Life Balance Needs 
an Overhaul.” This article stands for 
the idea that in the age of technology, 
it has become more and more difficult 
to differentiate between “work” hours 
and “life” hours. In light of the blur-
ring of these lines, as Rae Steinbach 
states in her article “Forget Work-Life 
Balance – Try Work-Life Harmony 
Instead,” we can “avoid the negative 
impact of aiming for perfect balance in 
our lives and competing with mislead-
ing social media updates” by focus-
ing on “creating harmony between 
our work and personal lives, making 
time for fun, achieving our goals, 
and acknowledging that the rhythm 
of our lives.” By way of illustration, 

Ms. Steinbach states, “Instead of being 
concerned with how taking a midday 
break to go to a workout class will 
affect your performance appraisal, be  
more comfortable in embracing how  
this is important in maintaining work-
life harmony.” Both Ms. Pelura and Ms.  
Steinbach stand for the belief that inte-
grating your personal and professional 
lives and seeing how they benefit one 
another “creates a healthier coexis-
tence that will let you thrive more 
easily in both aspects of your life.” 

As Allen Saunders advised us 
in 1957, “Life is what happens while 
you’re busy making other plans.” 
Lawyers of all ages need not forget 
this. In our seemingly never-ending  
effort to plan and bill and push 
ourselves to excel professionally, it’s 
important to ensure we are put-
ting that same effort into excelling 
personally. At the ripe old age of 33, 
I now know the key to a good life is 
not balance – it’s harmony.

Mr. Erwin practices in Oklahoma City 
and serves as the YLD chairperson. 
He may be contacted at derwin@
holladaychilton.com. Keep up with the 
YLD at www.facebook.com/obayld.

young LawyErs division

Balance vs. Harmony
By Dylan D. Erwin
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ASPIRING WRITERS TAKE NOTE 
We want to feature your work 

on “The Back Page!” Submit articles 
related to the practice of law, or send 
us something humorous, transform-
ing or intriguing. Poetry, pho-
tography and artwork are options 
too. Email submissions of about 500 
words or high-resolution images to 
OBA Communications Director Lori 
Rasmussen, lorir@okbar.org.

For your inFormation

COURT OF CIVIL APPEALS JUDICIAL ASSIGNMENTS ANNOUNCED 
The Court of Civil Appeals judicial assignments have been announced. 

John F. Fischer of Tulsa will serve as the chief judge, and E. Bay Mitchell III 
of Oklahoma City will serve as vice chief judge. The following have been 
selected to serve as presiding judge for their respective divisions: Robert D.  
Bell, Oklahoma City, Division I; Deborah B. Barnes, Tulsa, Division II; 
Thomas Prince, Oklahoma City, Division III; and Jane P. Wiseman, Tulsa, 
Division IV. These positions are one-year terms that began Jan. 1. 

CONNECT WITH THE OBA 
THROUGH SOCIAL MEDIA 

Have you 
checked out the 
OBA LinkedIn 
page? It’s a great 

way to get updates and information 
about upcoming events and the 
Oklahoma legal community. Follow 
our page at www.linkedin.com/
company/OKBarAssociation and 
be sure to check out the OBA on 
Twitter, Facebook and Instagram.

NEW OBA BOARD OF GOVERNORS 
OFFICERS AND MEMBERS TAKE OATH

Nine new members of the OBA Board 
of Governors were sworn in to their 
positions by Chief Justice Richard Darby 
during a virtual event on Jan. 14. 

Officers taking the oath were James R.  
Hicks, Tulsa, president; Brian T. Hermanson, 
Ponca City, president-elect; and Miles T. 
Pringle, Oklahoma City, vice president. 

Sworn in to the Board of Governors to represent their judicial districts for 
three-year terms were S. Shea Bracken, Edmond; Dustin E. Conner, Enid; 
Allyson E. Dow, Norman; and Angela Ailles Bahm, at large, Oklahoma 
City. Sworn in to one-year terms on the board were Michael C. Mordy, 
Ardmore, immediate past president and Dylan D. Erwin, Oklahoma City, 
Young Lawyers Division chairperson.

LHL DISCUSSION GROUP HOSTS MARCH MEETING 
“Helping the Lawyer in Need” will be the topic of the next Lawyers 

Helping Lawyers monthly discussion group. The group will meet March 3  
in Oklahoma City and March 10 in Tulsa. Each meeting is facilitated by 
committee members and a licensed mental health professional. The small 
group discussions are intended to give group leaders and participants the 
opportunity to ask questions, provide support and share information with 
fellow bar members to improve their lives – professionally and personally. 
Visit okbar.org/lhl for more information.

IMPORTANT UPCOMING DATES
Don’t forget, the Oklahoma Bar 

Center will be closed Monday,  
Feb. 17, in observance of Presidents’ 
Day. Also, be sure to docket the 
2022 Solo & Small Firm Conference 
at the Choctaw Casino Resort in 
Durant June 23-25. 

MARK YOUR CALENDARS FOR DAY AT THE 
CAPITOL MARCH 22

Oklahoma lawyers, let your voices be heard! The OBA 
will host its annual Day at the Capitol Tuesday, March 22.  
Registration begins at 9:30 a.m. at the Oklahoma Bar 
Center, 1901 N. Lincoln Blvd., and the agenda will feature 
speakers commenting on legislation affecting various 
practice areas. There will also be remarks from the judi-
ciary and bar leaders, and lunch will be provided before 
heading to the Capitol for the afternoon. Watch for more 
details soon at www.okbar.org/dayatthecapitol.

Chief Justice Richard Darby 
administers the oath of office.
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ON THE MOVE
Christopher J. Wilson was 
appointed interim U.S. attorney for 
the Eastern District of Oklahoma 
by U.S. Attorney General Merrick B. 
Garland and was sworn in by Chief 
U.S. District Judge Ronald A. White. 
The appointment became effective 
Dec. 26 and will continue for 120 
days. Mr. Wilson has served as 
acting U.S. attorney for the Eastern 
District since March 1, 2021, and has 
been an assistant U.S. attorney for 
the district since 2006. As a federal 
prosecutor, he handled a variety of 
criminal matters, including terror-
ism, violent crime, firearms, white 
collar, public corruption, narcotics 
and child exploitation.

Eric Odom has been elected a 
member of the Oklahoma City law 
firm of Blaney, Tweedy, Tipton & 
Hiersche PLLC, now known as 
Blaney, Tipton, Hiersche & Odom 
PLLC. Chris Tweedy has left the 
firm. Mr. Odom has been with the 
firm since graduating from the OU 
College of Law. He practices in the 
areas of business, commercial and 
real estate law.

Robert K. Campbell, Jessica N. 
Cory and C. Eric Davis have 
been named directors of Phillips 
Murrah. Mr. Campbell practices 
in family law, specifically focusing 
on divorce, legal separation and 
custody issues. He received his J.D. 
from the OCU School of Law. Ms. 
Cory practices in tax law, includ-
ing general tax planning, business 
succession planning and the struc-
turing of complex transactions. She 
received her LL.M. in taxation from 
the New York University School of 
Law. Mr. Davis is a member of the 
firm’s Clean Energy, Healthcare 

and Government Relations and 
Compliance practice groups. He 
received his J.D. from the University 
of Michigan Law School and 
also serves as a prosecutor for 
the Oklahoma Construction 
Industries Board.

Zachary Stuart has joined the 
Oklahoma City office of Conner &  
Winters LLP as an associate attor-
ney. He practices primarily in the 
areas of commercial litigation, real 
estate and public utility regula-
tory matters. Mr. Stuart received 
his J.D. with distinction from the 
OU College of Law in 2015 and 
began his legal career at the Tulsa 
County District Attorney’s Office 
as an assistant district attorney.  

Logan James and Cathleen 
McMahon have joined the Tulsa 
office of Hall Estill as associates. 
Mr. James practices in the areas 
of trusts and estate litigation, 
banking, construction and com-
plex commercial litigation. He 
received his J.D. with highest 
honors from the TU College of 
Law. Ms. McMahon practices in 
civil litigation, specifically canna-
bis, insurance defense and profes-
sional liability law. She received 
her J.D. from the TU College of 
Law and serves as a member of the 
Emergency Infant Services Young 
Professionals Board of Directors.

Rodney L. Cook has joined the 
Oklahoma City office of Crowe & 
Dunlevy as a director, and John T.  
Stone has joined as an associate 
attorney. Randall J. Yates has 
joined the firm’s Tulsa office as 
a director. Mr. Cook practices 
in product liability, warranty, 

insurance and fraternity law. Mr. 
Stone, a member of the Litigation &  
Trial and Insurance practice 
groups, represents clients in a 
range of commercial transaction 
and business litigation matters. Mr. 
Yates is a member of the Appellate, 
Litigation & Trial and Indian Law &  
Gaming practice groups. 

Molly Carson has been named 
a partner of McCall Parkhurst & 
Horton’s Dallas office. Ms. Carson 
will serve as bond counsel, dis-
closure counsel and underwriters’ 
counsel for a variety of Texas entities.

The Helton Law Firm has added 
three new attorneys and has relo-
cated to the Ashton Creek Office 
Park, 9125 S. Toledo Ave., Tulsa, 
OK 74137. Minon Frye joins the 
firm as of counsel with over 10 
years of experience in the areas 
of family law, international and 
domestic adoptions, guardian-
ships, business organizations and 
transactions, estate planning and 
probate. Andrew Mihelich joins 
the firm as an associate attor-
ney. He practices in the areas of 
mergers and acquisitions, busi-
ness transactions and consulting, 
real estate title and transactions 
and estate planning. Elizabeth 
Iobst joins the firm as an associ-
ate attorney and practices in the 
areas of probate, trust admin-
istration, estate planning, real 
estate title and transactions and 
guardianships.  

Christian Rinehart joined the 
Oklahoma Municipal League in 
August 2021 as an associate general 
counsel. Mr. Rinehart received his J.D. 
from the OCU School of Law in 2021.  

bEnch & bar briEFs
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Michael A. Dial has joined the 
Oklahoma City office of Hall 
Booth Smith PC as an associate. 
He practices in the areas of med-
ical malpractice defense, health 
care, aging services and general 
liability. Previously, Mr. Dial 
was an attorney at other firms 
in Oklahoma and Texas, where 
he focused on personal injury, 
wrongful death and underinsured/ 
uninsured motorist cases. He also 
has more than a decade of expe-
rience working in healthcare as a 
radiologic technologist.

Kyle D. Evans, a litigation attor-
ney in GableGotwals’ Oklahoma 
City office, has been named share-
holder of the firm. Andrew J.  
Hofland, Justin A. Lollman, 
Timothy J. Sullivan Jr. and 
Michael R. Scoggins, members 
of the firm’s Tulsa office, have 
also been named shareholders. 
Mr. Evans represents corporate 
and individual clients in a range 
of commercial matters, includ-
ing professional liability, health 
care, aviation, bad faith, breach of 

contract, class actions, negligence 
and business torts. Mr. Hofland 
focuses on white-collar defense 
and corporate investigations, 
healthcare litigation and general 
civil litigation. Mr. Lollman focuses 
on appeals, complex commercial 
litigation, employment law, gov-
ernmental liability and civil rights 
defense. Mr. Sullivan represents 
companies in complex commercial 
and civil litigation, with a focus 
on the oil and gas industry. Mr. 
Scoggins practices in the areas of 
corporate and commercial law, 
energy law, mergers and acquisi-
tions and real estate transactions.

Melissa J. Cottle, Harrison M. 
Kosmider, Allison C. McGrew, 
Andrew J. Morris, Micah J. 
Petersen, William T. Silvia and 
Anna E. Wolfe have been elected 
shareholders of McAfee & Taft. 
Ms. Cottle focuses on employee 
benefit matters, including retire-
ment plans, health and welfare 
plans and executive compensation. 
Mr. Kosmider represents manage-
ment in all aspects of employment 

law and litigation, and a portion of 
his practice is devoted to general 
civil and business litigation. Ms. 
McGrew represents clients in mat-
ters involving the buying, selling, 
leasing, financing and registration 
of aircrafts. Mr. Morris practices in 
the area of general civil litigation, 
including complex commercial 
litigation and appeals at the state 
and federal levels. Mr. Petersen 
practices in complex business 
litigation, employment litigation, 
products liability, professional 
liability, personal injury and 
insurance defense. Mr. Silvia 
focuses on a range of business and 
commercial matters, including 
contract negotiations, mergers 
and acquisitions, divestitures, 
securities, corporate financing, 
energy industry transactions and 
real estate transactions. Ms. Wolfe 
practices in general civil litigation, 
including insurance litigation, 
ERISA litigation and complex 
business litigation. She is a mem-
ber of the firm’s Cybersecurity and 
Data Privacy Group.

AT THE PODIUM
Judge David Lewis was a featured 
speaker at the 25th Anniversary 
Midwest City Dr. Martin Luther 
King Jr. Prayer Breakfast. This 
year’s prayer breakfast celebra-
tion, themed “Midwest City 25th 
Anniversary - Celebrating the Life 
and Legacy of Rev. Dr. Martin 
Luther King Jr.,” was held Jan. 17 at 
the Sheraton Midwest City Hotel.

ON THE MOVE
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KUDOS
Justice Noma Gurich was 
inducted as a Fellow of the 
College of Workers’ Compensation 
Lawyers at the college’s annual 
meeting in Orlando, Florida, on 
Dec. 12. The college honors judges, 
attorneys, administrators and reg-
ulators who have made substantial 
contributions to the nation’s work-
ers’ compensation system. Justice 
Gurich was a workers’ compen-
sation defense attorney before 
she was appointed an Oklahoma 
Workers’ Compensation Court 
judge. She is one of only two state 
Supreme Court justices in the 
nation who previously served  
as a workers’ compensation judge.

Judge Brad Benson was appointed 
to the Committee on Judicial 
Elections by Chief Justice Richard 
Darby. The nine-member com-
mittee hears complaints against 
judicial candidates and takes 
appropriate enforcement action 
to maintain the independence, 
integrity and impartiality of 
the Oklahoma judiciary. He has 
served on the Oklahoma Judicial 
Conference Executive Board since 
2012 and was president of the 
conference in 2017. Judge Benson 
has served 12 years as a Tillman 
County judge and received an 
Award of Excellence from former 
Chief Justice Noma Gurich in 2021. 

Sara Hill and Adria Berry were 
named among Tulsa World’s 
People to Watch in 2022. Ms. Hill 
is the attorney general for the 
Cherokee Nation. Ms. Berry is the 
new Oklahoma Medical Marijuana 
Authority director.

Roger Rinehart was appointed to 
serve as the Yukon city attorney, 
effective Jan. 1. He has served as 
city attorney for El Reno since 2001 
and practices with the El Reno 
law firm of Rinehart, Rinehart &  
Rinehart in the areas of pro-
bate and estate planning, real 
estate transactions, oil and gas 
and general civil litigation. Mr. 
Rinehart has served as a member 
of the Oklahoma Board of Bar 
Examiners since 2012 and serves 
on the Character and Fitness 
Committee for the National 
Conference of Bar Examiners. 

Benton Wheatley co-authored 
the article “Private Equity in the 
Real Estate Development and 
Construction Industries,” which 
was published in the State Bar of 
Texas’ Construction Law Journal, 
winter 2021 issue, Volume 17, Issue 2.  
Mr. Wheatley is a partner at the 
Austin, Texas, law firm of Duane 
Morris 

HOW TO PLACE AN 
ANNOUNCEMENT: 

The Oklahoma Bar Journal welcomes 
short articles or news items about OBA 
members and upcoming meetings. If 
you are an OBA member and you’ve 
moved, become a partner, hired an 
associate, taken on a partner, received 
a promotion or an award or given 
a talk or speech with statewide or 
national stature, we’d like to hear from 

you. Sections, committees and county 
bar associations are encouraged to 
submit short stories about upcoming or 
recent activities. Honors bestowed by 
other publications (e.g., Super Lawyers, 
Best Lawyers, etc.) will not be accepted 
as announcements. (Oklahoma-based 
publications are the exception.) 
Information selected for publication 
is printed at no cost, subject to editing 
and printed as space permits. 

Submit news items to:
 
Lauren Rimmer 
Communications Dept. 
Oklahoma Bar Association 
405-416-7018 
barbriefs@okbar.org 

Articles for the April issue must be 
received by March 1.
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Benjamin P. Abney of Tulsa 
died Dec. 9. He was born 

June 5, 1945, in Columbia, South 
Carolina. After graduating from 
Rogers High School in 1962, Mr. 
Abney attended TU on a tennis 
scholarship. He received his J.D. 
from the TU College of Law. 
After law school, he served in 
the National Guard and as a 
public defender in Tulsa. In 
1972, he cofounded what is now 
known as Riggs Abney Law 
Firm, where he practiced for 23 
years. He then joined Case & 
Associates as general counsel. 
Mr. Abney also served on the 
Tulsa Chamber of Commerce 
Board of Directors and as chair 
of the Tulsa Sports Commission. 
In 2016, he was inducted into 
the TU College of Law Alumni 
Hall of Fame and received TU’s 
Distinguished Alumnus Award in 
2018. Memorial contributions may 
be made to the Benjamin P. Abney 
Scholarship in Law Endowment 
Fund at the TU College of Law.

Robert H. Arthur of Houston 
died June 18, 2021. He was born 

Jan. 20, 1935. Mr. Arthur received 
his J.D. from the University of Texas 
School of Law in 1962.

Kelly R. Bickerstaff of Sherman, 
Texas, died Nov. 28. He was 

born Feb. 26, 1959, in Lawton. Mr. 
Bickerstaff was raised in Marlow, 
where he was class president and 
president of Future Farmers of 
America at Marlow High School. 
He received his J.D. from the OCU 
School of Law and began his legal 
career at the Lubbock, Texas, law 
firm of McCleskey, Harriger, Brazil &  
Graf. After moving to Dallas to 
establish his own law firm, he 
ultimately relocated to Sherman 

in 1993. Mr. Bickerstaff was a mem-
ber of the First United Methodist 
Church, where he frequently taught 
middle school, high school and 
adult Sunday school classes. He also 
served as a board member and past 
president of the Boys & Girls Club 
of Sherman, the Lions Club and the 
Texoma Exposition and Livestock 
Show Inc. Memorial contributions 
may be made to the First United 
Methodist Church Youth Group, 
Sherman Education Foundation or 
the church or charity of your choice.

William E. Boswell Jr. of 
Norman died Dec. 27. 

He was born Aug. 2, 1937, in 
Henderson, Texas. Mr. Boswell 
graduated from Henderson High 
School and attended OU, where 
he was a RUF/NEK. Upon grad-
uation, he served in the U.S. 
Navy and worked as a shore 
patrol officer for NATO forces 
in northern Italy. He received his 
J.D. from the OU College of Law in 
1969 and served as the state’s first 
legal intern. Mr. Boswell practiced 
law for over 30 years, mainly as an 
assistant prosecutor for Cleveland, 
McClain and Garvin counties. 
Memorial contributions may be 
made to the Norman Veterans 
Center Benefit Fund.

Darrel G. Camerer of Tulsa 
died April 25, 2020. He was 

born April 10, 1930, in Guthrie. 
Upon earning his bachelor’s 
degree from Oklahoma A&M in 
1952, he served in the U.S. Air 
Force. Mr. Camerer received his 
J.D. from the OU College of Law in 
1957 and worked as an accountant 
for Amoco Production Company 
before retiring in 1986.

Charles Robert Cox of Tulsa died 
Dec. 11. He was born Aug. 27, 

1949. Mr. Cox received his J.D. from 
the OU College of Law in 1974. 

Edward R. Dick of Katy, Texas, 
died Aug. 24. He was born 

April 4, 1924, in Enid. In high 
school, Mr. Dick was active in 
scouting – he was an Eagle Scout 
and earned the Order of the 
Arrow. He also participated in 
his school’s honor society debate 
club, which led to his desire to 
pursue a degree in law from the 
OU College of Law. Before going 
to college, he trained as a bomber 
pilot in the U.S. Army Air Corps 
at the rank of second lieutenant 
but did not see combat in World 
War II. He was a reservist in the 
Air Force until his final dis-
charge in 1962. After working for 
a short time in the U.S. Attorney’s 
Office in Durango, Colorado, Mr.  
Dick began a long and successful  
career with Gulf Oil. He started 
as a landman, negotiating drilling 
rights with landowners across the 
United States. Later, he was pro-
moted to international agreements, 
negotiating with governments 
and multinational corporations 
in Europe, Africa, Russia and the 
Pacific Islands. Memorial con-
tributions may be made to the 
Alzheimer’s Association.

Toby G. Flowers of Norman 
died Dec. 23. He was born 

June 30, 1975, in Oklahoma City. 
Mr. Flowers received his J.D. from 
the OU College of Law in 2001 and 
began his legal career with the law 
firm of C. Craig Cole & Associates. 
He served as counsel for the David 
Stanley Auto Group for many years, 
recently stepping away from that 
position in the summer of 2021. 

in mEmoriam
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Roger W. Foster of Clinton 
died May 13, 2021. He was 

born Sept. 3, 1945, in Ringwood. 
Mr. Foster joined the U.S. Army 
in 1966 and served for six years. 
He began his career in artillery 
but was quickly chosen for flight 
school. He earned his commis-
sion in 1967 and served as a heli-
copter pilot through the Vietnam 
War and in South Korea. In 1988, 
he received his J.D. from the OCU 
School of Law and practiced 
family law and criminal defense 
in Clinton. He was a fierce cham-
pion of children’s welfare, fought 
for equal rights for all parents and 
touched the lives of many. Memorial 
contributions may be made to the 
Old Paws Rescue Ranch in Enid.

George Patrick Garrett of 
Edmond died Jan. 2. He 

was born Oct. 18, 1949, in Liberty, 
Missouri. Mr. Garrett was a 
member of the U.S. Air Force 
Reserves. He attended college at 
the University of Central Missouri 
in Warrensburg, Missouri, and 
received his J.D. from the OCU 
College of Law in 1978. Licensed 
to practice law in Oklahoma, Texas 
and Missouri, Mr. Garrett ran a 
successful law office in Edmond 
and retired as an administra-
tive law judge for Oklahoma’s 
Department of Human Services.  

Dianne Barker Harrold of 
Fort Gibson died Dec. 11. 

She was born April 20, 1951, in 
Tulsa. Ms. Harrold was a 1969 
graduate of Stilwell High School 
and became a single mother in the 
early 70s before child support laws 
existed. She received her bach-
elor’s degree in social work from 
Northeastern State University 
and joined the founding mothers 

of Help-In-Crisis to help protect 
victims of domestic violence. As 
an advocate for these victims, she 
saw the inadequacies for victims’ 
rights and was determined to 
make a difference. In 1987, she 
received her J.D. from the TU 
College of Law. While working as 
an assistant district attorney, Ms. 
Harrold became one of the first 
Native American women to serve 
as district attorney in Oklahoma 
and the only woman to serve as 
district attorney of District 27. She 
continued advocating for victims 
across Indian country, serving in 
various roles for multiple tribes, 
including her own, the Cherokee 
Nation. She was a judge, professor, 
mentor, advocate and trailblazer.

Kenneth M. Hemry of 
Oklahoma City died Sept. 18, 

2021. He was born May 5, 1942, in 
Oklahoma City. Mr. Hemry grad-
uated from Northwest Classen 
High School in 1960 and earned 
his bachelor’s degree in English 
from OU. He received his J.D. from 
the OU College of Law in 1967. 
Upon graduation, he entered the 
U.S. Army, where he served as a 
first lieutenant in the Vietnam 
War and was awarded the Bronze 
Star Medal. In 1972, he returned 
to Oklahoma City and practiced 
at the family law firm of Hemry & 
Hemry until 2015. He then took a 
job riding the Oklahoma district 
court circuit as a senior attorney 
for the law firm of Shapiro and 
Cejda until his retirement in 2021.

Barbara S. Holder of Vancouver, 
Washington, died Jan. 16, 

2021. She was born Nov. 13, 1944, 
in Oklahoma City. Ms. Holder 
received her bachelor’s degree in 
journalism in 1968 from OSU and 

her J.D. from the OCU School of 
Law in 1979. Before retiring in 1996, 
she served as an administrative 
law judge for the Oregon Bureau 
of Labor & Industries. Memorial 
contributions may be made to the 
Sierra Club Loo Wit Group.

Gary Lynn Jarrard of Edmond 
died July 27, 2021. He was 

born May 2, 1948, in Ardmore. Mr. 
Jarrard received his J.D. from Baylor 
Law School. Memorial contribu-
tions may be made to Hope is Alive 
Ministries, Wish for Our Heroes or 
Crossings Community Church.

John J. Martens of Arlington, 
Virginia, died Jan. 3, 2020. He 

was born May 8, 1940, in Liberal, 
Kansas. Mr. Martens received his 
J.D. from the OU College of Law, 
an LL.M. from the University of 
Virginia School of Law, an asso-
ciate degree in real estate from 
Northern Virginia Community 
College and a certificate in finan-
cial planning from the George 
Washington University. He served 
as a U.S. Marine, a U.S. Navy 
attorney and staff judge advocate, 
and a Department of Defense 
civilian. He also served 21 years 
in the Navy with both combat 
and non-combat assignments. 
Mr. Martens was laid to rest at 
Arlington National Cemetery. 
Memorial contributions may be 
made to the Wounded Warrior 
Project.

Steven Donald Moore of 
Texarkana, Texas, died Sept. 7. 

He was born Dec. 12, 1971, in Altus. 
Mr. Moore graduated from Paris 
High School in Texas, where his 
team won the state championship 
high school football game in 1988. 
He received his bachelor’s degree 
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from Texas A&M University, 
master’s degree from Texas Tech 
University and J.D. from the Texas 
Tech University School of Law in 
1997. He served as the operator of 
New Horizons, an organization 
of group homes for individuals 
with developmental disabilities 
in Texarkana. Memorial contri-
butions may be made to the Elk’s 
Lodge in Texarkana. 

Stephen Mark Morris of 
Colorado Springs, Colorado, 

died Dec. 10, 2019. He was born May 
17, 1959. Mr. Morris received his J.D. 
from the OU College of Law in 1984.

Z. Faye Martin Morton of 
Choctaw died Dec. 7. She was 

born Oct. 31, 1951, in Maysville. 
Ms. Morton graduated from OSU 
in 1973 with a bachelor’s degree 
in family relations and childhood 
development. She taught at Red 
Rock Public Schools for four years 
before attending law school. In 
1981, she received her J.D. from the 
OU College of Law, where she was 
a member of the Oklahoma Law 
Review. After a few years she began 
her 37-year career as an attorney 
for the Oklahoma Department of 
Securities and ultimately retired as 
general counsel. During her career, 
she was involved in all areas of 
securities regulation and helped 
to draft the rules to implement the 
Oklahoma Uniform Securities Act 
of 2004. In 2019, she was awarded 
the Mona Salyer Lambird Spotlight 
Award. Memorial contributions 
may be made to the Stillwater 
Church of Christ University Center 
Foundation Building Fund.

Jeffrey Blaine Noble of Edmond 
died Dec. 25. He was born Nov. 14,  

1953, in Great Bend, Kansas. Since 
his father was an engineer for an 
oil and gas company, he lived in 
Texas, California, Colorado and 
Nevada before settling in Tulsa 
his senior year in high school. He 

graduated from Tulsa Memorial 
High School in 1972 and earned his 
bachelor’s degree with distinction 
in accounting from OU in 1976. 
Mr. Noble received his J.D. from 
the OU College of Law in 1979. For 
39 years, he served as senior vice 
president and general counsel for 
Old Republic Title Company of 
Oklahoma until retiring in 2020. 
He was a member and past pres-
ident of the Oklahoma Land Title 
Association and past chairman 
of the OBA Real Property Law 
Section. Memorial contributions 
may be made to the Alzheimer’s 
Association.

Oscar P. Peterson Jr. of Lawrence, 
Kansas, died March 31, 2021. 

He was born Dec. 26, 1935. After an 
early career at IBM, he graduated 
from the Washburn University 
School of Law and practiced for 40 
years in Kansas City. Mr. Peterson’s 
concern for community and human-
ity led him to serve at Kiwanis, 
the Lied Center, First Presbyterian 
Church of Lawrence and Habitat 
for Humanity. Memorial contribu-
tions may be made to the Lawrence 
Habitat for Humanity.

Elora M. Piatt of Corpus 
Christi, Texas, died July 16, 

2021. She was born June 13, 1931, 
in Springfield, Missouri. Ms. 
Piatt received her J.D. from the 
OU College of Law in 1980 and 
worked for Woods Petroleum.

Robert N. Sheets of Oklahoma 
City died Dec. 8. He was 

born June 16, 1954, in St. Louis. 
Mr. Sheets received his J.D. from 
the OCU School of Law in 1979. 
He was a founding partner of 
the law firm of McFall, McVay, 
Sheets, Lovelace and Juras, known 
now as Phillips Murrah. He was 
a member of the firm’s commer-
cial litigation practice group and 
received the Outstanding Law 
Review Alumni Award from the 

OCU School of Law in 2007, the 
Journal Record’s Leadership in 
Law Award in 2008 and the OBA’s 
Alma Wilson Award in 2011. Upon 
retiring from the firm in 2020, he 
became an adjunct professor of 
law at OCU. Mr. Sheets, aka “the 
Reading Man,” was also dedicated 
to volunteering on behalf of chil-
dren and his community.

Jonathan Paul Tomes of Kansas  
City, Kansas, died Jan. 20, 2021.  

He was born Oct. 24, 1945, in 
Chicago. Mr. Tomes graduated 
from the University of Cincinnati 
and was awarded an ROTC 
scholarship. Upon gradua-
tion, he was commissioned 
as a second lieutenant in the 
Military Intelligence Corps of 
the U.S. Army, where he served 
as an infantry platoon leader 
in Vietnam. He then entered 
military intelligence school and 
served as a military intelligence 
officer in Germany, command-
ing a counterintelligence unit. 
He eventually became the 
east German branch chief. He 
received his J.D. from the OCU 
School of Law in 1975 and served 
as a military prosecutor, defense 
counsel and a military judge 
with JAGC. Mr. Tomes retired in 
1988 after 20 years with the rank 
of lieutenant colonel. He then 
became dean of students at the 
Illinois Institute of Technology 
Chicago-Kent College of Law and 
taught several classes. He also 
served as a lawyer and defense 
counsel from 1988 until 2019 and 
as an expert witness in many 
complicated military and health-
care-related cases. Memorial con-
tributions may be made to World 
Revival Church.

Charles A. Voseles of Tulsa 
died April 14, 2021. He was 

born March 1, 1943. Mr. Voseles 
received his J.D. from the TU 
College of Law in 1972. 
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If you would like to write an article on these topics,  
contact the editor. 

MARCH 
Impact of  
McGirt v. Oklahoma
Editor: Aaron Bundy
aaron@bundylawoffice.com
Deadline: Oct. 1, 2021

APRIL
Wellness 
Editor: Melissa DeLacerda
melissde@aol.com
Deadline: Feb. 1, 2022

MAY
Energy
Editor: Melissa DeLacerda
melissde@aol.com
Deadline: Feb. 1, 2022

AUGUST
Gaming
Editor: Scott Jones
sjones@piercecouch.com
Deadline: May 1, 2022

SEPTEMBER
Civil Procedure 
Editor: Jana Knott
jana@basslaw.net
Deadline: May 1, 2022

OCTOBER
Education
Editor: Melissa DeLacerda
melissde@aol.com
Deadline: May 1, 2022

NOVEMBER
Municipal Law
Editor: Roy Tucker
RTucker@muskogeeonline.org
Deadline: Aug. 1, 2022

DECEMBER
Ethics & Professional 
Responsibility
Editor: Casandra Coats
cassandracoats@leecoats.
com
Deadline: Aug. 1, 2022

2022 ISSUES
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cLassiFiEd ads

SERVICES

Briefs & More – Of Counsel Legal Resources – 
Since 1992 – Exclusive research and writing. Highest 
Quality. State, Federal, Appellate, and Trial. Admitted 
and practiced United States Supreme Court. Dozens 
of published opinions. Numerous reversals on  
certiorari. MaryGaye LeBoeuf, 405-820-3011,  
marygayelaw@cox.net.

WANT TO PURCHASE MINERALS AND OTHER 
OIL/GAS INTERESTS. Send details to P.O. Box 13557, 
Denver, CO 80201.

HANDWRITING IDENTIFICATION
POLYGRAPH EXAMINATIONS  

 Board Certified State & Federal Courts 
 Diplomate - ABFE Former OSBI Agent
 Fellow - ACFEI  FBI National Academy 

Arthur Linville 405-736-1925

DENTAL EXPERT
WITNESS/CONSULTANT

Since 2005
(405) 823-6434

Jim E. Cox, D.D.S.
Practicing dentistry for 35 years

4400 Brookfield Dr., Norman, OK 73072
JimCoxDental.com
jcoxdds@pldi.net

PERFECT LEGAL PLEADINGS works on Microsoft Word 
and contains automated Oklahoma pleadings and forms 
for divorce, paternity, probate, guardianship, adoption, real 
property, civil procedure, criminal procedure, and personal 
injury. We also provide access to thousands of other state 
and federal pleadings and forms. PerfectlegalPleadings.org.

RETIRED BOARD CERTIFIED EMERGENCY MEDICINE 
PHYSICIAN will review medical records for standard 
of care issues and or medical malpractice. drcarldo@
gmail.com, 954-892-1786.

TRIAL.WIN OFFERS first-chair counsel, second-chair 
counsel, trial preparation, pre-trial focus groups and 
mock-trial sociometric services for Oklahoma trial 
attorneys. Contact us for a brief consultation about your 
most difficult courtroom challenges. Trial-win.com, 
(918) 984-9359, win@trial-win.com.

OFFICE SPACE FOR RENT W/ OTHER ATTORNEYS: 
NW Classen, OKC. Telephone, library, waiting area, 
receptionist, telephone answering service, desk, chair, 
file cabinet, included in rent one for $490.00 and one 
for $390.00. Free parking. No lease required. Gene or 
Charles (405) 525-6671.

OFFICE SPACE AVAILABLE IN OKC, call 405-239-2726 
for more information.

CLASS A OFFICE SPACE at the Waterford Office 
Complex (63rd & Penn) sharing space with a small law 
firm, easy client access, referrals possible. The space 
comes with covered parking, Internet access, desk, con-
ference room, reception room, storage, and kitchen. 
Potential administrative support. $800.00. Email sjr@
shawnjroberts.com or call 405.562.7371.

SERVICES

OFFICE SPACE

BRIEF WRITING – EXPERIENCE MATTERS – Civil 
Litigator with 15+ years writing for Federal and 
State Courts – summary judgement briefs, appel-
late briefs, discovery, medical records review and 
more: Serving solo law practitioners and law firms. 
JSLegalWritingServices.com. Phone: 405-513-4005. 
Email: jennifer@jslegalwriting.

CONSULTING ARBORIST, TREE EXPERT WITNESS, 
BILL LONG. 25 years’ experience. Tree damage/
removals, boundary crossing. Statewide and regional. 
Billlongarborist.com. 405-996-0411
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WATKINS TAX RESOLUTION AND ACCOUNTING 
FIRM is hiring attorneys for its Oklahoma City and 
Tulsa offices. The firm is a growing, fast-paced setting 
with a focus on client service in federal and state tax 
help (e.g. offers in compromise, penalty abatement, 
innocent spouse relief). Previous tax experience is not 
required, but previous work in customer service is pre-
ferred. Competitive salary, health insurance and 401K 
available. Please send a one-page resume with one-page 
cover letter to Info@TaxHelpOK.com.

STATEWIDE LAW FIRM WITH OFFICES IN TULSA 
AND OKLAHOMA CITY IS SEEKING ATTORNEYS 
for both offices with 3+ years of experience in litigation. 
Compensation DOE. Excellent benefits, support and 
atmosphere to develop your practice. Submit confiden-
tial resume, references, writing sample and compensa-
tion requirements to OklaLawFirm@gmail.com.

MANAGING ATTORNEY. Polston Tax Resolution & 
Accounting is looking for an experienced attorney 
to join our team as a Managing Attorney. Position is 
responsible for ensuring the smooth and efficient func-
tioning of the law firm in addition to managing a large 
team of attorneys, IRS enrolled agents, case managers, 
and legal assistants. Must have at least 3 years legal 
experience. Location: OKC or Tulsa. Contact jane.mur-
ray@polstontax.com for more information or to submit 
your resume and a cover letter.

AN ESTABLISHED TULSA LAW FIRM SEEKS AN 
ASSOCIATE ATTORNEY with experience or interest in 
family law. A successful candidate will have patience and 
tenacity for working with clients in crisis while deliver-
ing excellent counsel and representation. Located within 
easy walking distance of Tulsa County Courthouse, the 
firm offers a relaxed, professional atmosphere where 
attorneys can grow their skill. A well-proven market-
ing program brings clients with unique and challenging 
family law concerns. Some experience is preferred, but 
the firm offers an excellent opportunity for practitioners 
with interest in family law and a desire to grow their skill. 
Reply with resume and salary requirements to advertis-
ing@okbar.org with the subject line “Position BD.”

POSITIONS AVAILABLEOFFICE SPACE

POSITIONS AVAILABLE

Office Space – Midtown Law Center

One attorney space and one staff available – close  
walk to multiple restaurants. Turn-key lease includes 
phone, fax, LD, internet, gated parking, kitchen, 
storage, 2 conference rooms and receptionist. Share 
space with 8 attorneys, some referrals.

405-229-1476 or 405-204-0404

Due to sustained growth, Wirth Law Office is seek-
ing ambitious attorneys to serve clients in Tulsa and 
at locations throughout Oklahoma. Among the fast-
est growing law firms statewide, Wirth Law Office 
builds successful relationships with qualified practi-
tioners to offer high-quality representation in rural, 
small-town and urban Oklahoma communities.

The firm seeks attorneys with experience or inter-
est in family and criminal law, along with interests 
in niche practices offering tribal, federal, small 
business, estate or other legal services in demand 
among individual and small business clients.

A preferred candidate will demonstrate a dedication 
to client service, a keen eye for successful strategy 
and a proven commitment to excellence. Business 
experience is not required. Wirth Law Office pro-
vides administrative infrastructure, billing services, 
a fully equipped local office and the benefit of a 
proven statewide outreach plan. The firm provides 
legal acumen, substitute counsel, trial preparation 
and courtroom support as needed. 

To inquire, contact: success@wirthlawoffice.com.
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THE OKLAHOMA BAR ASSOCIATION HEROES pro-
gram is looking for several volunteer attorneys. The need 
for FAMILY LAW ATTORNEYS is critical, but attorneys 
from all practice areas are needed. All ages, all counties. 
Gain invaluable experience, or mentor a young attorney, 
while helping someone in need. For more information or 
to sign up, contact 405-416-7086 or heroes@okbar.org.

ASSOCIATE POSITION AVAILABLE: 2-5 years of expe-
rience; research and writing skills; top 30% graduate; 
law review or federal judicial clerk experience desired; 
complex litigation experience and detail oriented pre-
ferred. Salary negotiable. Submit resume to Federman & 
Sherwood, 10205 N. Pennsylvania Avenue, OKC 73120, 
or wbf@federmanlaw.com; trp@federmanlaw.com.

GROWING SOLO LITIGATION PRACTICE SEEKS 
ASSOCIATE ATTORNEY. Compensation commensu-
rate with experience. Excellent research and writing 
skills a must. Email resume and writing sample to hout-
slaw@houtslaw.com. Of-counsel position also available.

FAST PACED CLIENT-CENTERED WORK AS 
ASSOCIATE with large firm in cutting edge legal service 
model. Some schedule flexibility and hours of work. Must 
be able to comply with Firm’s remote work policies. High 
degree of integrity and customer service skills required. 
Send resume to mrounds@riggsabney.com.

RUBENSTEIN & PITTS, PLLC, EDMOND LAW FIRM 
SEEKS an Attorney with experience in Family & 
Business law matters in both state and federal court. 
Excellent writing, analytical skills, and interpersonal 
skills are required. Full range of benefits and competi-
tive compensation. Send cover letter, resume, references 
and writing sample to TheEdmondlawfirm@gmail.com.

THE ZUHDI LAW FIRM, with offices in Oklahoma City 
and Texas, is looking to fill two Associate Lawyer posi-
tions and one Legal Assistant position. Associate lawyer 
positions require 1-5 years’ experience, self-starter, and 
research and writing skills. Great opportunity to gain lit-
igation experience in high profile cases with an emphasis 
in entertainment law. Salary commensurate with expe-
rience. Legal assistant position requires three years or 
more experience as a legal assistant. Litigation support 
experience a plus. Please send confidential resume, ref-
erences and writing samples to: dlzuhdi@billzuhdi.com.

OKC AV RATED DOWNTOWN LAW FIRM seeks attor-
ney to do oil and gas title examination and related work. 
Oil and gas title examination or oil and gas related expe-
rience preferred, but not required. Pleasant working 
atmosphere with benefits provided. Send cover letter and 
resume to robin@eliasbooks.com.

FRANDEN, FARRIS, QUILLIN, GOODNIGHT, 
ROBERTS + WARD a mid-size, Tulsa AV, primarily 
defense litigation firm seeks a lawyer with 1-5 YEARS’ 
EXPERIENCE. If interested, please send confidential 
resume, references and writing samples to kanderson@
tulsalawyer.com.

APEX TITLE & CLOSING SERVICES, LLC, a real estate 
closing company with offices throughout the state of 
Oklahoma, is seeking an experienced title attorney/title 
examiner to work in our fast paced environment. Our 
expectation is that you will complete eight to ten abstract 
examinations per day. Please send your resume and 
salary requirements to: Kristina Bennett at kbennett@
apex-closings.com. DO NOT CALL THE OFFICE.

POSITIONS AVAILABLE POSITIONS AVAILABLE
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AS THE TITLE SUGGESTS, 
the Oklahoma High School 

Mock Trial program does indeed 
bring out the best, but in whom? 
The attorneys judging and scoring? 
The coaches? The students them-
selves? The answer is simple: Mock 
Trial brings out the best in everyone!

Every year, hundreds of 
Oklahoma high school students 
gather together in teams to com-
pete in the OBA state tournament. 
Months of preparation go into this 
endeavor. Most schools not only 
have teachers involved but local 
attorneys as well who volunteer 
their time to teach fundamentals.

Each team must prepare and 
then be ready to perform as the 
prosecution as well as the defense. 
Through the early rounds of compe-
tition, each team will alternate being 
the prosecution, and then in later 
rounds, must switch to the defense. 
(Think how difficult this would be 
in real life as practicing attorneys!)

As a former judge from a rural 
county, I had to deal with the 
weekly juvenile docket. I not only 
handled juvenile cases, but the 
“boot camp” program for the worst 
repeat offenders was also assigned 
to me. You might say I was seeing 
the “worst of the worst” in juvenile 
behavior, and I began to wonder 
where all the “best of the best’” 
were. I FOUND THEM!

They were all participating in 
mock trial! After being invited 
to attend my first MLK Tulsa 
Tournament many years ago, I 

instantly realized 
these students were 
and are our best 
future. Over the 
past 14 years, I have 
personally judged 
over 100 rounds of 
competition. I have 
seen students blossom 
from nervous ninth 
graders into seniors 
with confidence. Each 
year, there are a hand-
ful of “standouts” 
who actually perform 
better in trial than 
some attorneys I have 
dealt with (by far).

I personally know 
mock trial students 
who, after graduating 
from high school, 
received scholarship offers from 
schools such as Harvard, Duke, 
Pepperdine, Southern Methodist 
University, Stanford and TU, just 
to name a few. I have judged these 
rounds for enough years to have 
seen students make it through law 
school. A few are now practicing 
locally here in the Tulsa area.

As we attorneys begin to “age 
out” of the profession, it behooves 
us to ensure that those who come 
after us are, in fact, the best of 
the best, not just intellectually 
but ethically as well. I always end 
each round by reminding the 
students that, “A legal education 
will unlock the shackles of igno-
rance but then handcuff you to 

responsibility.” Mentoring these 
students is not just a pleasure to me 
but a privilege as well. The oppor-
tunity to help shape and mold the 
next generation of attorneys is one 
of the most rewarding projects I 
have ever been involved with. We 
are always looking for attorneys 
who want to judge and score the 
competition, so if you want to be 
a part of something great, join us! 
Learn more about the program, 
including how to volunteer, at 
www.okbar.org/mocktrial.

Mr. Crawford practices in Tulsa.

Mock Trial Brings Out the Best
By Dan Crawford

Tulsa lawyer Dan Crawford presides during a recent 
Mock Trial competition. 



ments and enhance your credibility in litigation and transactional practice, 
and even in casual conversations.  




